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Foreword

It is a privilege to be able to write a foreword to
this analysis of the implications for the health
sector of South Africa’s commitments under the
General Agreement on Trade in Services (GATS),
the publication of which is timed to coincide with
the final phase of negotiations under the auspices
of the World Trade Organisation (WTO). Scott
Sinclair is to be congratulated not only for pro-
viding a clear exposition of the commitments to
which the South African Government is (per-
haps unwittingly) subscribed, but he is also to be
thanked for alerting South African citizens to the
dangers that this agreement poses to their consti-
tutionally-guaranteed right to health and health
care. The significance of this small publication lies
not only in its obvious relevance to South Africa
but also to the continuing struggle for health eq-
uity globally, for it exposes the breathtaking im-
plications of one of the recently-devised and most
far-reaching mechanisms for subjecting health
care —as if it were any other commodity — to the
unregulated forces of the market. Thus, it serves a
very useful educational and advocacy function for
policymakers, researchers and activists. .
Sinclair shows how the outgoing apartheid
regime, cynically or carelessly, sold South Afri-
ca’s sovereignty and the right of its citizens to a
more equitable health dispensation by signing up
to the GATS. By laying bare the maze of bewil-
dering legalese embedded in the articles of the

GATS he shows how this trade treaty both threat-
ens to further commercialize South Africa’s al-
ready highly skewed health care system and also
to undermine the redistributional thrust of the
long-awaited National Health Act passed in 2004.
Redressing apartheid’s bitter legacy of stark in-
equities in health and access to health resources,
that has been further aggravated by the ravages of
an untimely HIV/AIDS epidemic, becomes even
more daunting when it appears that appropriate
policy responses are likely to be hamstrung by the
restrictive GATS commitments detailed here.

In a thoughtful concluding section Sinclair
suggests a set of possible responses to this urgent
threat. The most compelling of these has parallels
with South Africa’s recent successful strategy in
defeating the pharmaceutical industry and U.S.
Government’s threatening campaign to overturn
provisions in the Medicines Act of 1997 that were
designed to lower the costs of drugs to treat AIDS.
While other more cautious options are present-
ed, it is convincingly argued that by exercising its
moral right to withdraw its GATS commitments
in health services South Africa would not only
head off the threat posed by these to the right to
health care of all its people, but such a response
would also “send an important and salutary mes-
sage that the GATS approach to health services
is flawed and needs to be changed”. This publica-

tion is mandatory reading for all those concerned

The GATS and South Africa’s National Health Act: A Cautionary Tale
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with health and the moral imperative to provide
health care to those millions for whom politics
and history have denied this most basic of hu-
man rights.

David Sanders

Professor and Director,

School of Public Health,
University of the Western Cape,
South Africa.

Member of the Global Steering Group and
Southern Africa Coordinator, Peoples Health
Movement.
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Summary

South Africa’s new flagship health legislation, designed to combat a daunting and urgent public

health crisis, conflicts with legally binding commitments the former apartheid regime negotiated

under the World Trade Organization’s General Agreement on Trade in Services (GATS). This

trade treaty conflict threatens to undermine the much-needed legislation and, if left unresolved,

would make meeting the health needs of the majority of the population far more difficult. South

Africa has several options for resolving this conflict in favour of its health policy imperatives,

but each entails risk. South Africa’s dilemma should serve as a world-wide warning that health

policy-makers, governments and citizens need to be far more attentive to negotiations that are now

underway in Geneva to expand the reach of the GATS.

South Africa’s National Health Act (NHA) aims
to remedy past injustices by creating a more uni-
form and egalitarian national health care system.
It is the current government’s chief legislative re-
sponse to continuing health care challenges in a
country where the social and economic costs of
the worsening HIV-AIDS pandemic have greatly
exacerbated the structural problems inherited
from the apartheid era. Scarce health resources
are still disproportionately directed to rich and
urban citizens.

The General Agreement on Trade in Services
(GATS) is no ordinary trade treaty. It is excep-
tionally complex and broad in scope. It aims to
expand international commerce by restricting
government measures that impede the ability of
foreign companies and investors to profit by sup-
plying services, including health services. Once
a national government agrees to cover a particu-

lar service sector under the GATS, this “specific

commitment” binds all future governments, un-
der threat of punitive trade sanctions. This is the
difficult situation in which the current South Af-
rican government finds itself with regard to its
health legislation.

South African trade officials have consistently
denied that the country’s health services are cov-
ered under the GATS. However, an examination of
South Africa’s GATS commitments, and the man-
ner in which health services are classified under
the GATS, reveals otherwise. A large swath of the
country’s health services —including almost all
human health services delivered outside of hos-
pitals by doctors, dentists, nurses, midwives and
other health professionals —are clearly covered
by South Africa’s 1994 GATS commitments.

The conflicts between South Africa’s health
legislation and the international services treaty
are substantial. In general, public planning poli-

cies that allocate health resources more equitably

The GATS and South Africa’s National Health Act: A Cautionary Tale
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huge swath of the country’s

between urban and rural areas, between rich and
poor people, and between public and private sec-
tors conflict with the GATS prohibitions against
limiting the numbers or activities of private sector
service providers.

In particular, the NHA’s “certificate of need”
system conflicts with the GATS Market Access
rule (Article X VI). This system is the legislation’s
primary policy instrument, requiring all health
establishments to acquire a “certificate of need” in
order to operate. The legislation gives the health

In 1994, South African
negotiators made GATS
commitments covering a

health services

minister the authority to grant or refuse certifi-
cates based on community needs, and to set con-
ditions on certificates, such as requiring health
establishments to service poorly-served regions
or populations, or to train community health
care professionals. These basic measures, which
are moderate and typical by world health policy
standards, conflict with GATS Article X VI:2. This
GATS provision explicitly prohibits the applica-
tion of such “economic needs tests” to the approv-
al of new facilities or the expansion of existing
health establishments.

The GATS also threatens the health legislation
and related policies in other ways. The application
of the GATS National Treatment rules (Article
XVII) to all health sectors and sub-sectors listed
in the South African schedule of commitments
creates a host of regulatory issues and problems.
Community-based control and decision-making,

local training and technology transfer options, di-

rected health care subsidies and incentives, and
black economic empowerment policies are all at
risk.

GATS negotiations are currently underway on
Domestic Regulation (GATS Article VI:4). If these
negotiations result, as planned, in new restric-
tions on non-discriminatory government regu-
lation, the apartheid-era commitments covering
health services could create further problematic
conflicts with the National Health Act.

The approaches embodied in South Africa’s
current health policies and its GATS commit-
ments are incompatible. The government can
choose either to conform to legally binding, but
illegitimate, treaty commitments made by apart-
heid-era negotiators, or it can implement the
NHA and related policies to try to achieve a more
equitable health care system. The existing inequi-
ties within the health care system are in need of
urgent reform. There is also an overarching re-
sponsibility, enshrined in South Africa’s consti-

tution, for the state to protect health and other

The approaches embodied
in South Africa’s current
health policies and its
GATS commitments are
incompatible

basic human rights. Accordingly, the morally and
constitutionally valid way for the government to
resolve these conflicts is to bring the country’s
GATS commitments into conformity with South
Africa’s health policy imperatives.

Failure to resolve this trade treaty issue
promptly could, over time, divert effort and scarce
resources from the central task of health care re-
form. It would enable foreign for-profit health

Canadian Centre for Policy Alternatives



service corporations, through their home gov-
ernments, to launch GATS challenges that could
thwart the implementation of the National Health

Act and related policies.

The morally and
constitutionally valid way
to resolve this conflict is to
bring South Africa’s GATS
commitments into line with
its health policy imperatives

There are several possible options for dealing
with the GATS problem.

One option is for South Africa to implement
the National Health Act as planned, and deal
with any potential GATS issues as they arise. This
“wait-and-see” approach is, however, unlikely to
be effective over time. Due to the stark inconsis-
tency between the NHA and the GATS, disputes
are to be expected. Losing such a case would ex-
pose South Africa to the threat of trade sanctions
targeted against the country’s key exports.

Another option is for South Africa to with-
draw its GATS commitments covering health ser-
vices. This approach would resolve the immediate
GATS threat to the NHA. A drawback, however,
is that South Africa would be required to negoti-
ate increased GATS coverage in other sectors to
compensate affected WTO member governments
for their service suppliers’ lost “market access” in
health services.

A third, more ambitious approach would be-
gin with the withdrawal of the GATS commit-

ments. This would be accompanied by the South

African government leading or participating in
collective action by like-minded governments and
citizen movements to tackle the threats that the
GATS poses to progressive health policies. The
GATS and similar treaties must be fundamental-
ly changed to address the basic incompatibility
between their commercializing imperatives and
policies to realise health as a human right for all.

The GATS is corrosive to a variety of public
service systems and to regulation in the public
interest. Instead of the current negotiations to
broaden and deepen GATS coverage, there needs
to be a thorough assessment of the treaty’s defects
from a health policy and public interest perspec-
tive, and joint international action for concrete

changes to remedy its structural flaws.

Instead of the current
negotiations to broaden
and deepen GATS
coverage, there needs to
be an assessment of the
treaty’s defects and joint
international action to
create more democratic
international governance
frameworks

Bringing South Africa’s GATS obligations into
line with its new national health legislation should
be viewed as a necessary first step towards the vi-
tal goal of creating more democratic international
governance frameworks for human and social de-

velopment.

The GATS and South Africa’s National Health Act: A Cautionary Tale
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1 Introduction

In July 2004, South Africa passed its long-awaited
National Health Act. This legislation, enacted af-
ter nearly a decade of debate, is designed to rectify
severe health inequities resulting from apartheid
and to combat mounting public health crises, in-
cluding the HIV-AIDS pandemic.

Ten years earlier, negotiators in Geneva were
concluding the Uruguay Round trade negotiations
that would transform the General Agreement on
Trade and Tariffs (GATT) into the World Trade
Organization (WTO).

These two events — a health policy initiative in
a developing country making the transition from
aracist regime to a multi-racial democracy and an
international trade treaty concluded in the corri-
dors of Geneva — might appear to be far-removed
and unrelated. Regrettably, in the era of globaliza-
tion, they are not.

Unlike its GATT predecessor, the new WTO
is about far more than reducing tariffs and other
border restrictions on trade in goods. Its agree-
ments restrict member governments’ role in regu-
lating global commerce, affecting diverse matters
such as intellectual property, standards-setting,

and trade and investment in services.! These rules

1 Annex 1 of the Marrakesh Agreement Establishing the
World Trade Organization includes fifteen multilateral
agreements regulating various aspects of trade in goods,
services and intellectual property. The GATS occurs in
Annex 1B. See The Results of the Uruguay Round: The Legal

are enforced through a binding dispute settlement
system, backed up by trade sanctions.?

One of these new WTO agreements, the Gen-
eral Agreement on Trade in Services (GATS) has
been described as “perhaps the most important
single development in the multilateral system
since the GATT itself came into effect in 1948.”
The GATS restricts government measures affect-
ing international commerce in services, including
health services. By doing so, it risks interfering
with the ability of countries to democratically de-
velop their own health-care systems.

When the GATS was negotiated and rati-
fied, there was little debate in South Africa or
elsewhere about its possible negative impacts on
health policy. Yet careful examination of the re-
lationship between South Africa’s new national
health legislation and the GATS confirms that
these threats are real. As the risks become more
apparent, health policy-makers and the public are
beginning to recognise their significance, even
though trade officials and corporate lobbyists

vigorously downplay these threats.

Texts, Geneva: World Trade Organization, 1995.)

2 The rules governing dispute settlement in the WTO
are set out in Annex 2 of the Marrakesh agreement, the
“Understanding on Rights and Procedures Governing the
Settlement of Disputes.” See note 1 above.

3 WTO Secretariat, “An Introduction to the GATS,”
October 1999, p. 1.

The GATS and South Africa’s National Health Act: A Cautionary Tale
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conflict with crucial aspects

Exploring the relationship between the GATS
and the National Health Act (NHA) also sheds
new light on one of the great controversies of
globalisation: the impacts that complex and far-
reaching commercial treaties have on the demo-
cratic authority of governments to realise the hu-
man rights of their citizens, particularly the poor

and marginalised.

Trade officials working
under the apartheid
regime negotiated binding
GATS health services
commitments that clearly

of the new South African

legislation

This is a cautionary tale.

It is the story of an illegitimate regime tying
the hands of future democratic governments.
Trade officials working under the apartheid re-
gime negotiated binding GATS health services
commitments that clearly conflict with crucial as-
pects of the new South African government’s flag-
ship health legislation.* While legal from a trade

4 The GATS was negotiated over eight years from 1987 to
1994. The treaty was finalised in April 1994 and entered
into force on Jan 1, 1995. The African National Congress,
which won the country’s first democratic elections on April
141994, had been formally involved in major government
decisions through the Transitional Executive Council since
December 1993. But given the challenges of this historic
transition, it is understandable that the implications of
health services commitments under a complex and then
obscure sub-agreement of the World Trade Organization
were neither fully understood nor adequately scrutinised by
the new democratic government.

law perspective, the commitments are unethical
and illegitimate from the standpoint of human
rights and democratic self-determination.

It is an account of a treaty that is cloaked in
complexity and secrecy. Health policy-makers and
the general public were left in the dark about po-
tential negative impacts on national health policy.
There was little communication about the poten-
tial risks associated with the GATS commitments.
More than a decade after the GATS came into
effect, South African trade officials continued to
insist that the country did not have any commit-
ments covering health.5

South Africa’s National Health Act dilemma
provides concrete evidence of the adverse conse-
quences of GATS commitments covering health
services. It demonstrates how the treaty privi-
leges commercial interests and the minority that
can afford to access private health services in the
global marketplace over public policies aimed at
achieving access and equity for the majority of
the population.

It also highlights the dangers of trade policy
overreach. Binding international rules now in-
trude into and undermine matters that are only
secondarily related to trade, matters that ought to
be determined and continually refined through
democratic processes.

While it is possible for the current South Afri-
can government to extricate itself from these ill-
advised commitments, this process will not be
easy and will require South Africa to compensate

other WTO governments for their companies’ lost

5 The complexity of the GATS also confounded academic
health specialists studying the impacts of the GATS health
services commitments. One study, while cautioning that the
GATS could jeopardise policies to achieve equitable health
outcomes, missed the significance of South Africa’s existing
commitments. The study mistakenly concluded that “it
seems safe to say the country has yet to undertake effective
commitments to trade in health services.” Susan Cleary and
Stephen Thomas, “Mapping Health Services Trade in South
Africa,” University of Cape Town, Trade and Industrial
Policy Strategies, Working Paper 8, July 2003, p. 13.

Canadian Centre for Policy Alternatives



market access.

Finally, as in all cautionary tales, there is a
universal lesson. Health-policy makers, govern-
ments at all levels, social movements, and citizens
around the world must be far more attentive to

current international commercial treaty-mak-

ing. This also suggests the need for fundamental
change to, and a scaling-back of, these complex
and ambitious treaties to ensure that democrat-
ic health policy initiatives can proceed without

trade law interference.

The GATS and South Africa’s National Health Act: A Cautionary Tale
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2 Basic architecture of the GATS

The GATS is no ordinary trade treaty. It aims to
expand international commerce, but it does so
entirely by restricting or prohibiting government
measures that interfere with the ability of foreign
companies and investors to profit by supplying
services, including health services. The GATS’
commercialising impetus differs from the ethos of
much public health policy and regulation, which
is often deliberately designed to limit commer-
cialisation in the interests of universal care and

access.

2.1 GATS scope and coverage

The scope of the treaty is extremely broad. It ap-
plies to all government measures affecting trade
in services. No service sector is excluded “a prio-
ri.” The treaty covers measures taken by all levels
of government — central, regional and local.

The GATS defines “trade in services” quite
unconventionally to include not just cross-bor-
der trade — where a supplier located in one coun-
try provides a service to a consumer located in
another —but also any other way in which com-
panies or individuals can supply services inter-
nationally.

The four GATS “modes of supply” are:

» Cross-border services trade (mode 1) is the

mode closest to the conventional meaning of

international trade. It includes, for example, a
radiologist located in a foreign country analys-
ing an x-ray or scan and providing a diagnosis

for a patient located in South Africa.

.

Consumption abroad (mode 2) includes “medi-
cal tourism,” where a foreigner travels to South

Africa to undergo surgery.

+ Commercial presence (mode 3) includes all

forms of foreign direct investment; such as a

The GATS covers an
extraordinary range of
health service activities

European health care corporation establish-
ing or investing in a South African hospital or

clinic.

+ Movement of natural persons (mode 4) is the
mode which covers persons travelling interna-
tionally to provide services; for example, when
South African health professionals go abroad

temporarily to work in other countries.

Obviously, the GATS covers an extraordinary
range of health service activities. It restricts (at

least in principle) almost any government mea-

Canadian Centre for Policy Alternatives



sure that has an effect on such services. In the
health sector, where public provision and govern-
ment regulation play such a central and essential
role, this broad coverage is raising concern with

policy-makers and the public.

2.2 The limits of GATS flexibility

The strongest provisions of the GATS are condi-
tional, applying only to those sectors that govern-
ments specifically agree to cover.® This coverage
is spelled out in each country’s “schedule,” a spe-
cial annex that lists the sectors or sub-sectors that
each country has agreed to cover, along with any
conditions that the government places on these
commitments. Country schedules are an integral
and legally binding part of the GATS.

In theory, each member government has the
ability to list only those sectors or sub-sectors it
wishes, to choose which modes of trade it wants
to cover in its GATS schedule, and to put condi-
tions (referred to as limitations) on the commit-
ments it makes. This latitude in scheduling is the
main source of what is often referred to as the
flexibility of the GATS.

In practice, the vaunted flexibility of the GATS
is less than it first appears. The GATS is part of
the WTO “single undertaking”, meaning that

6 Certain GATS rules — the key being the Most-
Favoured Nation treatment article — are unconditional
(or “top-down”) and apply across-the-board to all sectors
irrespective of whether commitments have been taken.

governments had no choice but to be part of the
GATS if they are WTO members. Governments
also face strong negotiating pressure to make fur-
ther substantial GATS commitments. Indeed, the
treaty mandates successive rounds of negotiations
to broaden and deepen GATS coverage.

In any case, GATS flexibility evaporates once
specific commitments are made. Governments
have just one opportunity, at the time they make
the original commitment, to schedule limitations

that protect policy measures in covered sectors. In

The vaunted flexibility of

appears

trade jargon, governments must “list or lose” any
non-conforming measures in these committed
sectors. Moreover, once any national government
makes a GATS commitment, it binds all future
governments (national, state and local) whose fu-
ture policies must then be GATS-consistent.
This is the predicament in which the current
South African government finds itself today with
regard to health services. The specific commit-
ments covering health services negotiated under
the apartheid regime interfere with the ability of
the new government to address current health

policy priorities.

The GATS and South Africa’s National Health Act: A Cautionary Tale
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3 South Africa’s GATS commitments
covering health services

South Africa’s GATS schedule includes specific
commitments covering certain health services.
These commitments cover a wide range of essen-
tial health services and apply across a variety of
modes of supply. The South African government
made commitments covering medical and dental
services, as well as services provided by midwives,

nurses, physiotherapists and paramedical person-

nel.
With regard to these health services, the rel-
evant part of South Africa’s schedule? reads as

shown in the following table.

7 South Africa: Schedule of Specific Commitments, GATS/
SC/78, 15 April 1994, pp. 2-5.

Sector or sub-sector
1. Business Services

A. Professional Services

Limitations on market access

Limitations on national treatment

h. Medical & dental services
(CPC 9312)

1) None

2) None

3) None

4) Unbound except as indicated
in the horizontal section

1) None

2) None

3) None

4) Unbound except as indicated
in the horizontal section

j- Services provided by:
(i) midwives and nurses (CPC 931971)

1) Unbound*

2) None

3) None

4) Unbound except as indicated
in the horizontal section

1) Unbound*

2) None

3) None

4) Unbound except as indicated
in the horizontal section

(ii) physiotherapists and
paramedical personnel

1) Unbound*

2) Unbound*

3) None

4) Unbound except as indicated
in the horizontal section

1) Unbound*

2) Unbound*

3) None

4) Unbound except as indicated
in the horizontal section

*Unbound due to lack of technical
feasibility.

18 Canadian Centre for Policy Alternatives



3.1 How to read the GATS schedule

For each covered sub-sector, the above schedule
indicates the GATS commitments the govern-
ment undertakes regarding market access and
national treatment for each of the four modes of
supply. This results in eight entries per sector.

GATS scheduling terminology is counterin-
tuitive and needs explanation. When a govern-
ment inscribes “None” in its schedule, it means
there are no sector-specific exceptions or condi-
tions (also known as “limitations”) for the speci-
fied mode of supply. Thus “none” actually refers to
no limitations, and denotes full coverage (with no
exceptions) in the specified sector. When a gov-
ernment inscribes “Unbound” in its schedule, it
makes no commitments to cover that sector and
is free to maintain or introduce measures that
would violate the GATS market access and na-
tional treatment rules.®

South Africa’s schedule of health services com-
mitments reveals that the government made full
commitments to open “medical and dental ser-
vices” (CPC 9312) for mode 1 (cross-border trade),
mode 2 (consumption abroad) and mode 3 (com-
mercial presence). It did not inscribe any market
access or national treatment limitations to protect
its health policy flexibility in these sectors.

In the cases of nurses, midwives, physiother-
apists and paramedical personnel (CPC 93191),
South Africa has not made any commitments in
mode 1 (cross-border trade). This mode of sup-
ply is marked “unbound,” because, in the gov-
ernment’s judgement , it is not “technically fea-
sible” to supply these services on a cross-border
basis. South Africa has, however, made full com-

mitments to open all of these service sectors in

8 The meaning and policy implications of national
treatment and market access commitments are discussed in
section 5, Conflicts between the NHA and the GATS.

mode 3 (commercial presence). Regarding nurs-
es and midwives, it has also made full commit-
ments in mode 2 (consumption abroad), while for
physiotherapists and paramedical personnel, it
has made no mode 2 commitments because the
government asserts that is not technically fea-
sible to supply such services through consump-
tion abroad.? Again, despite the central role that
nurses and midwives play in the South African
health system, there are no limitations to protect
the government’s health policy flexibility in the

South Africa’s GATS
schedule includes specific
commitments covering a
wide range of essential
health services

covered modes and sectors.'®

Regarding mode 4 (the movement of natural
persons), South Africa has no commitments, “ex-
cept as indicated in the horizontal section.” This
horizontal section is found at the beginning of
South Africa’s schedule."* The commitments de-
scribed there provide, among other things, for the
temporary cross-border movement of health pro-
fessionals “who are engaged, as part of a services

contract negotiated by a juridical person [i.e. a

9 Itis not clear why government negotiators believed that
it was not technically feasible to provide physiotherapy or
paramedical services through mode 2, consumption abroad.

10 Riaz Tayob of the Southern and Eastern African Trade
Information and Negotiations Institute points out that
“South African nurses typically perform more varied and
complex functions than nurses in the north.” Personal
correspondence, Sept. 26, 2005.

11 Itis described as “horizontal” because it applies across-
the-board to all the sectors and sub-sectors listed in the
schedule.
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corporation] of another member, provided such
persons possess the necessary academic creden-
tials and professional qualifications which have
been duly recognised, where appropriate, by the
professional association in South Africa.”?

The meaning and policy impact of these GATS
commitments will be discussed in Sections 3 and
5 of this paper. First, it is necessary to discuss the
precise scope of the covered health sectors and

sub-sectors.

Almost all human health
services delivered

outside of hospitals by
doctors, dentists, nurses,
midwives and other health
professionals are covered
by South Africa’s GATS
commitments

3.2 How health services are classified
under the GATS

As recently as June 20035, a senior South African
trade negotiator insisted that South Africa has
made no GATS commitments covering health ser-
vices.'3 Examining South Africa’s GATS schedule,
however, clearly reveals otherwise. The distorted,
and misleading, rationale for trade officials’ claim

that the country’s schedule does not cover health

12 See South Africa: Schedule of Specific Commitments,
GATS/SC/78, 15 April 1994, pp. 2-5.

13 One of South Africa’s services negotiators made this
comment in a meeting, with international NGOs (at which
the author was present) in Geneva on June 29, 2005. South
African trade officials have made similar assertions on
previous occasions.

services hinges on the peculiar way that health
services were classified by trade negotiators dur-
ing the Uruguay Round talks.

In international commercial treaties such as
the GATS, negotiators must agree to use a com-
mon classification system that defines the scope
of the commitments made. Classification is not
merely a technical matter; it is vital to interpret-
ing the extent of legally enforceable commitments
and to settling any future disputes.™*

South Africa, like most other WTO member
governments, followed the classification system
set out in two documents — the Services Sectoral
Classification List (or W-120)'> prepared by the
GATT secretariat during the Uruguay Round ne-
gotiations, and the United Nations’ Provisional
Central Product Classification (or provisional
CPC). The W-120 is a rudimentary classification
system, and to provide more detail and legal cer-
tainty, it is cross-referenced to the provisional
CPC.

As explained on the WTO web site, the W-120
classifies hospital, residential health facilities, and
ambulance services under Section 8, “Health-re-

lated and social services.”

“The sector includes hospital services,
services delivered under the direction of
medical doctors chiefly to in-patients aimed
at curing, reactivating and/or maintaining
the health status; other human health
services, ambulance services, residential
health facilities services other than hospital
services; social services with or without
accommodation. The definition of health-
related and social services does not include

medical and dental services, veterinary

14 See Scott Sinclair, GATS: How the World Trade
Organization’s New “Services” Negotiations Threaten
Democracy, Ottawa, Canadian Centre for Policy
Alternatives, 2000, pp. 67-75.

15 Services Sectoral Classification List, Note by the
Secretariat, MTN.GNS/W/120, 10 July 1991.
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services and the services provided by nurses,
midwives etc., which have been grouped

separately under professional services.”®

As this description notes, however, a range
of other health services are classified separately,
under Section 1, Business Professional Services.
South Africa has made nearly full commitments
to cover those professional health services listed
under Section 1 (Section 1: A, h-j; see Box 1).

No detailed description of these covered health
services occurs either in the South African sched-
ule or the W-120. The numbered CPC references
in South Africa’s schedule, however, refer explicit-
ly to the services sections of the provisional CPC,
which does provide a more detailed description.
Therefore, to determine precisely which health
services are covered by South Africa’s GATS com-
mitments, it is necessary to examine the CPC’s
more detailed descriptions of the covered sectors

and sub-sectors.

3.3 The provisional CPC descriptions of
South Africa’s covered health services

The provisional CPC is a classification system for
goods and services developed under the auspices
of the United Nations. While the provisional CPC
was produced primarily for statistical purposes,
it was used by most WTO member governments
as the basis for classifying their GATS commit-
ments."” The system “is exhaustive (all goods and
services are covered) and its categories are mutu-

ally exclusive (a given good or service may only be

16 World Trade Organization, “Health and social services,”
in Services: Sector by sector, at http://www.wto.org/english/
tratop_e/serv_e/health_social_e/health_social_e.htm.

17 Since the mid-1990s, the provisional CPC has been
superseded by other more updated and elaborate UN
statistical classification systems, but it remains the legal
basis for defining GATS commitments. The provisional
CPC, and other UN classification systems, are available on-
line at the United Nations Statistical Classifications Main
Page, http://unstats.un.org/unsd/class/default.htm.

Box 1 The W-120 classification of
“professional services”

1. Business Services
A. Professional services
h) Medical and dental services

i) Veterinary services

j) Services provided by midwives, nurses, physiotherapist

and paramedical personnel.

classified in one CPC category.)”®

To understand the scope of the health com-
mitments in South Africa’s schedule, it is neces-
sary to understand how these services are classi-
fied and described under the CPC. The services
sections of the provisional CPC are hierarchical
and divided into Sections, Divisions, Groups,
Classes and Sub-classes.

Unlike the W-120, the provisional CPC groups
professional and institutional health services to-
gether. Human health services are classified in
Group 931, which falls under Division 93 “Health
and Social Services” in Section 9 “Community
Social and Personal Services.” (see Chart: Health
Services Covered by South Africa’s GATS com-
mitments)

South Africa’s schedule lists Medical and Den-
tal Services, Class 9312. This class, in turn, con-
tains three sub-classes: General medical services
(Sub-class 93121), Specialised medical services
(Sub-class 93122) and Dental services (Sub-class
93123). Because of the hierarchical nature of the
CPC system, these three sub-classes are fully cov-
ered by South Africa’s GATS commitments, even

though they do not explicitly appear in the sched-

18 United States — Measures Affecting the Cross-border
Supply of Gambling and Betting Services, Report of the
Appellate Body, 7 April 2005, para. 172.
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Health Services Covered by South Arica’s GATS commitments
(by CPC categories, shaded boxes denote covered services)

Division 93
Health and
social services

Hospital services

Group 931
Human health
services
Class 9312 Class 9319
Class 9311 Medical and Other human

dental services

health services

Sub-class 93121
General medical
services

Sub-class 93122
Specialized medical
services

Sub-class 93123
Dental services

Sub-class 93191
Deliveries, nursing,
physiotherapeutic,

and paramedical

services
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ule. The detailed descriptions of these covered

health services sectors are reproduced in Box 2.

3.4 Scope of South Africa’s health
services commitments

To summarise these detailed commitments: al-
most all human health services delivered outside
of hospitals by doctors, dentists, nurses, midwives
and other health professionals (such as psychia-
trists) are covered by South Africa’s GATS com-
mitments. Even certain specialised health services
delivered in hospitals (through out-patient clin-
ics or day surgery) are covered if they do not do
not involve an overnight stay.'® By any reasonable
estimation, this is a huge swath of the country’s
health services.

The South African apartheid government
negotiated these extensive GATS commitments
covering health services with little or no public
debate. Many years later, when confronted with
these commitments, South African trade offi-
cials initially denied that the country had made
any GATS commitments covering health servic-
es. Subsequently, certain officials acknowledged

these commitments, but remained tight-lipped

19 An explanatory note in the provisional CPC describes
medical and dental services as “Services chiefly aimed

at preventing, diagnosing and treating illness through
consultation by individual patients without institutional
nursing, except nursing provided by hospital out-patient
clinics (for a part of the day).”

about their policy impacts.>®

Whether deliberate or the result of confusion,
this obfuscation is unacceptable. From a public
policy standpoint, it is irrelevant whether the cov-
ered sectors fall under the heading “professional
services” (as in the W-120) or under the heading
“health and social services” (as in the provisional
CPC). What matters is that human health services
have been covered and that government measures
affecting these covered services are now restrict-
ed by the GATS.

It is high time for South Africans to have the
public and political debate that should have oc-
curred before these health services commitments
were ever made. It is to the impact of these GATS
commitments on South Africa’s health regulatory
autonomy in general, and on the National Health

Act in particular, that this paper now turns.

20 From a series of e-mail exchanges in late 2003 and early
2004 between Jeff Rudin of the South African Municipal
Workers Union and Department of Trade and Industry
officials it is clear that senior services trade officials had not
previously considered the issue of a potential inconsistency
between the National Heath Act and the 1994 GATS
commitments.
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Box 2 Detailed Description of Human Health Services Covered In South Africa Schedule

General medical services (Sub-class 93121)

“Services consisting in the prevention, diagnosis and treatment by doctors of medicine of physical and/or mental
diseases of a general nature, such as consultations, injections (limited and/or periodical), physical check-ups, etc.
These services are not limited to specified or particular conditions, diseases or anatomical regions. They can be
provided in general practitioners’ practices, and also delivered by out-patient clinics, attached to firms, schools, etc.”

Specialised medical services (Sub-class 93122)
“Diagnosis and treatment services by doctors of medicine of diseases of a specific nature, delivered in a specialists’
practice or health institution (including hospital in-/out-patient clinics).

These services are defined as those limited to specific or particular conditions, diseases or anatomical regions
(except dental services), such as medical services for the following: nervous system; eye; ear, nose and throat;
respiratory system; circulatory system; digestive system; hepatobiliary system and pancreas; musculoskeletal
system connected tissues; skin, subcutaneous tissue and breast; endocrine, nutritional and metabolic diseases and
disorders; kidney and urinary tract; male reproductive system; female reproductive system; pregnancy, childbirth and
puerperium; newborns and other neonates; blood and bloodforming organs; myeloproliferative disorders; infectious
and parasitic diseases; mental diseases and disorders; substance use and substance induced organic mental
disorders; injuries, poisonings and toxic effects of drugs; burns; factors influencing health status and other contacts
with health services (e.g. rehabilitation, aftercare, etc.).”

Exclusion: “Services of medical laboratories are classified in subclass 93199 (Other human health services).=

Dental services (Sub-class 93123)

“Diagnosis and treatment services of diseases affecting the patient’s teeth or aberrations in the cavity of the mouth,
and services aimed at the prevention of development of dental diseases, including dental surgery even when given in
hospitals to in-patients.

These dental services can be delivered in health clinics, such as those attached to schools, firms, homes for the
aged, etc., as well as in own consulting and operating rooms. It concerns services in the field of general dentistry,
such as routine dental examinations, preventive dental care, treatment of caries, etc.; orthodontic services, e.g.
treatment of protruding teeth, crossbite, overbite, etc.; services in the field of oral surgery; other specialized dental
services, e.g. in the field of periodontics, paedodontics, endodontics and reconstruction.”

Deliveries and related services, nursing services, physiotherapeutic and paramedical services (Sub-class 93191)
“Services such as supervision during pregnancy and childbirth and the supervision of the mother after birth.
Services in the field of nursing (without admission) care, advice and prevention for patients at home, the provision
of maternity care, children’s hygienics, etc. Physiotherapy and paramedical services are services in the field of
physiotherapy, ergotherapy, occupational therapy, speech therapy, homeopathy, acupuncture, nutrition instructions,

etc.

21 This means that “services of medical laboratories” are excluded from sub-class 93122 and therefore are not covered by South Africa’s GATS
commitments.

soURcE UN Central Product Classification System, available at United Nations Statistics Division,
http://unstats.un.org/unsd/cr/registry/regcst.asp?Cl=9&Lg=1.
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4 South Africa’s National

Health Act (2004)

4. The constitutional right to health

The constitutional protection of the right to health
has been justly celebrated as a cornerstone of the
new South African democracy. The South African
constitution enshrines access to health services as

a human right in several ways:

« section 27(2) of the Constitution requires that
the State must take reasonable legislative and
other measures within its available resources
to achieve the progressive realisation of the
right of the people of South Africa to have ac-
cess to health care services, including repro-

ductive health care;

.

section 27(3) of the Constitution provides that
no one may be refused emergency medical

treatment;

.

section 28(l)(c) of the Constitution provides
that every child has the right to basic health

care services;

.

section 24(a) of the Constitution provides that
everyone has the right to an environment that

is not harmful to their health or well-being;

.

section 10 of the Constitution guarantees ev-
eryone the right to have their inherent dignity
respected and protected.

By entrenching these rights, the framers of
the constitution acknowledged the morally and
legally binding responsibility of South African
governments to ensure that the entire population

has access to adequate health care.

South African
governments have a

to ensure that the entire
population has access to
adequate health care

4.2 Health policy challenges

The challenges that South African governments
and society face in giving effect to this right are
daunting. A 1997 white paper on health prepared
by the newly-elected African National Congress
government portrayed the serious inequalities
and inefficiencies of the health care system in-

herited from the apartheid regime:

“In 1992-93, South Africa spent approximately
8.5% of GDP on health services, both public

and private. This represents a very high
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level of spending for a country at South
Africa’s level of development. However, the
distribution of resources is highly inequitable
and wasteful. A small proportion of the
population benefits disproportionately from
services rendered by the private sector, which
are comparable to those offered in more
affluent countries. At the same time, the
majority of the South African population has

very limited access to any form of services.”*?

Today, apartheid’s noxious racial segrega-
tion of hospitals and clinics has been dismantled.
Yet, despite renewed public investment, severe
inequalities based on race, gender and econom-
ic status persist. A July 2005 official document
sounds much like the earlier white paper as it de-
scribes a public-private system that misallocates

scarce health resources:

“There is a small minority of South Africans,
(between 15 and 20 percent of the population)
who have a high degree of access to health
services and a large majority (between 75

and 8o percent of the population) who have
limited access to health services. According
to the latest figures, the state spends some
R33.2 billion on health care for 38 million
people while the private sector spends some

R43 billion servicing 7 million people.”23

Throughout the 1990s, the social and econom-
ic costs of the worsening HIV-AIDS pandemic
have greatly exacerbated the structural problems
inherited from the apartheid era. UNAIDS esti-
mates that at the end of 2003 there were 5.3 million

people in South Africa living with HIV — 21.5% of

22 Department of Health, Republic of South Africa,
“White Paper for the Transformation of the Health
System in South Africa,” April 1997, Chapter 3, available at
www.doh.gov.za/docs/index.html.

23 “The charter of the public and private health sectors
of the Republic of South Africa,” Draft, South African
Ministry of Health, July 2005. para. 2.2.3.

the population.># This pandemic affects all parts
of the population, though women are more likely
to be infected than men. An estimated 370,000
South Africans had died of AIDS-related causes
by the end of 2003.%°

The scourge of HIV-AIDS burdens the health
care system by increasing demands for treatment,
decimating the ranks of front-line health care
workers, and worsening poverty and inequality.2®
At the same time, the shortcomings and inequal-
ity in the current system hamper effective treat-
ment. Lack of health infrastructure, particularly
in rural areas, and difficulties in accessing medi-
cal services faced by vulnerable groups such as
pregnant women, frustrate plans to control the
spread of the disease and to provide treatment to
those living with HIV-AIDS. Ironically, another
WTO treaty, the Trade-related Intellectual Prop-
erty Rights Agreement (or TRIPS), is also a major
obstacle to treatment. It enforces excessive mo-
nopoly patent protection for desperately needed
anti-retroviral drugs.>’

The HIV-AIDS pandemic makes achieving the
goals of the National Health Act both more diffi-
cult and more urgent. In fact, the goals of the Act
and the comprehensive plan for care and treat-
ment of people living with HIV-AIDS, adopted

in 2003, are complementary and interdependent.

24 Steve Berry, “HIV and AIDS in South Africa, September,
2004, www.avert.org/aidssouthafrica.htm.

25 UNAIDS estimates AIDS-related deaths in South Africa
at 370,000, with a range from 270,000 to 520,000, cited in
“Reporting AIDS: An analysis of media environments in
Southern Africa,” Panos Institute, London, 2005, chapter 4.

26 “The HIV/AIDS epidemic worsens — on a daily

basis — the circumstances that give rise to the need for the
transformation of the health care system. We recognise that
the HIV/AIDS epidemic exacerbates poverty and inequality,
placing unsustainable pressure on health establishments.”
Joint Submission of the AIDS Law Project and the
Treatment Action Campaign, to the Portfolio Committee
on Health: Public Hearings on the National Health Bill,
B32-2003, 31 July 2003.

27 See Section 4 of this paper and the references in notes
46 and 47.
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The treatment plan promises that within a year
there will be “at least one [antiretroviral] service
point in every health district across the country,
and within five years, one service point in every
local municipality.” It also involves “upgrading our
national healthcare system...recruitment of thou-
sands of professionals and a very large training
programme to ensure nurses, doctors, laboratory
technicians, counsellors and other health workers
have the knowledge and the skills to ensure safe,

ethical and effective use of medicines.”8

4.3 Achieving a more uniform and
egalitarian health system

The National Health Act, which became law in
2004, has been the government’s chief response
to the continuing health care challenges. It is in-
tended, among other matters, “to remedy the in-
equities of the past in the distribution of health
care and to create a national health system that is
patient centred and for the good of all.” The NHA
has been described as “the overarching piece of
legislation that enables the establishment of a na-
tional health system encompassing public, pri-
vate and non-governmental providers of health
services.”*®

Some of the legislation’s key provisions require
that: free basic health services are available in the
public system, no South African can be refused
emergency medical treatment, and new health
governing structures be set up (a requirement de-
signed to ensure better coordination between the
national, provincial and district levels).

The legislation also has a strong redistributive

28 Quoted in “HIV and AIDS in South Africa, supra, note
21, www.avert.org/aidssouthafrica.htm.

29 Cleary, et al. supra, note 5.

bent. Among its primary objectives are:

+ “the progressive realisation of the right of the
people of South Africa to have access to health

care services;”
+ “the fundamental goal of equity;” and

+ “to provide uniformity in respect of health

services across the nation.”

Commentators and stakeholders have high-
lighted the importance of the NHA in providing
“a framework for a structured uniform health

The National Health Act is
the current government’s
chief legislative response

post-apartheid era

system...taking into account the obligations im-
posed by the Constitution and other laws on the
national, provincial and local governments with
regard to health services”3°

Unfortunately, South Africa’s pre-existing
GATS commitments conflict with key elements of
the new health legislation. The risk is that foreign
for-profit health service corporations, through
their governments, will exploit this conflict to
frustrate and undermine the implementation of

the new legislation.

30 Joint Submission of the AIDS Law Project and the
Treatment Action Campaign, to the Portfolio Committee
on Health: Public Hearings on the National Health Bill,
B32-2003, 31 July 2003.
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5 Conflicts between the NHA

and the GATS

5.1 Certificates of need

The starkest area of conflict between the National
Health Act and the GATS is between the legis-
lative requirements for “certificates of need” and
GATS Article XVI, Market Access.

The “certificate of need” is the main policy in-
strument in the NHA for achieving greater uni-
formity and equality in the health care system.
Within two years, every health establishment in
the country — whether public or private — must
have a certificate in order to operate. Section 36

of Chapter 6 of the legislation states:

“36. (I) A person may not-

(a) establish, construct, modify or acquire a
health establishment or health agency;

(b) increase the number of beds in, or acquire
prescribed health technology at, a health
establishment or health agency;

(c) provide prescribed health services; or

(d) continue to operate a health establishment
or health agency after the expiration of 24
months from the date this Act took effect,
without being in possession of a certificate of

need.”3!

31 Republic of South Africa, No. 61 of 2003, National Health
Act, 2004, Government Gazette, v. 469, Cape Town 23, July
2004, N0 26595.

The requirement for a certificate of need ap-
plies whether the establishments are public, pri-
vate “for-profit” or private “not-for-profit” and
whether providing “in-patient” or “out-patient”
services. The act defines “health establishment”
as “the whole or part of a public or private in-
stitution, facility, building or place, whether for
profit or not, that is operated or designed to pro-
vide inpatient or outpatient treatment, diagnostic
or therapeutic interventions, nursing, rehabilita-
tive, palliative, convalescent, preventative or other
health services.”>

This system gives public health authorities a
badly needed planning tool to begin to address
inequality and misallocation of health resources,
particularly by the private sector. The NHA gives
the health minister the authority to issue or re-
fuse a certificate based on community needs and
to attach conditions when a certificate is granted,
such as requiring that health establishments train
community health care professionals or agree to
provide public health services used by low-income
communities.

By international health policy standards, the
NHA is fairly moderate and typical in its ap-
proach to regulating the health sector. Similar
needs tests are applied, whether formally or on

an ad hoc basis, by health authorities around the

32 Ibid., “Definitions.”
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world. The legislation resorts to these well-estab-
lished policy tools to confront the national real-
ity that public efforts are desperately needed to
redistribute scarce health resources that are still
disproportionately directed to rich and urban
South Africans. Predictably, however, the NHA
has encountered criticism from private, for-profit
providers and elements of the medical profession
who feel threatened by the planning prerogatives
vested in health authorities.33

Evidently, many health establishments that are
covered by South Africa’s GATS commitments,
such as general practitioners’ offices, nursing clin-
ics, diagnostic clinics, and out-patient clinics, will
be required to have certificates of need. Although
hospitals, which involve institutionalized nurs-
ing care, are not covered by South Africa’s GATS
commitments, certain services provided within
hospitals on an out-patient basis are covered. This
coverage could complicate the administration of

the certificates of needs even for hospitals.

5.2 Market access: GATS Article XVI

GATS Article XVI, Market Access, requires South
Africa to accord services and service suppliers of
other WTO Members treatment “no less favour-
able than that provided for under the terms, limi-
tations and conditions set out in its Schedule (Art.
XVI.1).” Under Article X V1.2, where a market ac-
cess commitment is given, as it has been by South
Africa for a wide range of health and health-re-
lated services, South Africa cannot maintain or
adopt certain measures, unless otherwise speci-
fied in its Schedule.

In sectors where commitments are taken,
GATS Article X VI disallows six types of measures,

which are described in the six sub-paragraphs of

33 In February 2004, the South African Medical
Association (SAMA), representing doctors, organized a
march on Parliament to protest against the then-proposed
certificate of need system.

Article XVI.2. Governments cannot “maintain or

adopt” the following types of measures:

a) “Limitations on the number of service sup-
pliers, whether in the form of numerical quo-
tas, monopolies, exclusive service suppliers or
the requirements of an economic needs test.”
(For example, restricting the number of medi-
cal specialists in a particular region or pro-
viding certain out-patient services exclusively
through government monopolies or contracts

with exclusive service suppliers);

The requirement for a
“certificate of need” for
health establishments is a

to address inequality and
misallocation of resources

b) Restrictions on the total value of service trans-
actions or assets (for example, private clinics
are authorised to perform only X million rand
of certain health services or must have assets

not exceeding X million rand);

¢) Restrictions on the total number of service op-
erations or the total quantity of service output
(for example, limiting or rationing the number
of day surgeries or diagnostic imaging services

performed in a particular region);

d) Restrictions on the total number of natural
persons that may be employed in a particular
service sector or that a service supplier may
employ (for example, limits on the total num-
bers of doctors or nurses employed in a health
district);
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e) Restrictions on or requirements for certain
types of legal entity or joint venture for the
supply of a service (for example, a requirement
that a foreign physician must enter into a joint
venture with a local physician or local com-

munity-based clinic to enter the market).

f) Limitations on the participation of foreign
capital in terms of maximum percentage limit
on foreign shareholding or the total value of
individual or aggregate foreign investment (for
example, limiting foreign ownership of private
health clinics to 49%).

Significantly, all these types of restrictions are
disallowed even if they are non-discriminatory
(that is, applying equally to foreign and domes-
tic services and suppliers)34. Furthermore, such
restrictions are not to be adopted or maintained
“either on a national or a regional basis.” This

means that measures taken by municipalities or

Certificates of need
conflict with GATS Market
Access rules

local health districts within their own jurisdic-
tions are also restricted by the GATS.

The measures prohibited under Article XVI.2
include “limitations on the number of service sup-
pliers, whether in the form of numerical quotas,
monopolies, exclusive service suppliers or the re-
quirements of an economic needs test (Article
XVI.2(a)).”

Certificates of need clearly violate the terms of

34 Itis often asserted that GATS rules merely require
governments to treat foreign services and service providers
fairly, leaving governments free to regulate as they wish so
long as their laws do not discriminate. In the case of GATS
Article X VI, this assertion is clearly false.

sub-paragraph (a) by applying a form of economic
needs testing to the approval of new or the ex-
pansion of existing health establishments. While
the GATS does not formally define the term, an
“economic needs test,” is simply a government
measure which restricts the entry of service sup-
pliers based on an assessment of the needs in the
market.

Basing decisions about the allocation of health
resources on a public assessment of health needs
rather than leaving these solely to private mar-
ket forces is, of course, precisely what the certifi-
cate of needs system is intended to do. It provides
democratically-elected governments and public
health officials with a tool to achieve more uni-
form quality in the health care system and more
equitable access to health care services by shift-
ing providers and resources to where the need is
greatest. Its function is basically redistributive. It
advances overall health policy goals by limiting
growth in areas or markets that are already well-
served, while encouraging expanded services to
poorly-served regions or populations.

From a GATS perspective, such measures are
illegal barriers to market entry. They can only be
maintained in committed sectors if they are list-
ed as “limitations” in the country’s GATS sched-
ule. The NHA, of course, did not yet exist in 1994
when South Africa made its GATS commitments
covering health services. Consequently, neither
the legislation in general nor the certificates of
need in particular are protected by limitations in
the schedule.

While relatively few WTO member govern-
ments made commitments covering health ser-
vices as extensive as those made by South Africa,
some of those that did included limitations for
economic needs tests for health establishments
that are similar to the South African certificates
of need. The United States, for example, made
commitments covering hospital services, but the

U.S. schedule contains an exception that states:
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“Establishment of hospitals or other health care
facilities, procurement of specific types of medi-
cal equipment, or provision of specific types of
medical procedures may be subject to needs-
based quantitative limits.”3>

Even though South Africa has not covered
hospital services per se, the U.S. reservation is fur-
ther evidence that the application of certificates
of need to health establishments that are covered
by South Africa’s commitments — such as general
practitioners’, psychiatric practices, mobile clin-
ics, satellite clinics, nursing clinics and even hos-

pital out-patient services — violates the GATS.

5.3 Other GATS Article XVI.2 issues

While sub-paragraph (a) provides the clearest ex-
ample of a GATS inconsistency, there are other
potential conflicts between certificates of need
and the GATS Article XVI.2.

The NHA gives the Director-General, the head
of the national health department, broad discre-
tion to administer certificates of needs to limit
growth in health establishments, types of medi-
cal procedures, licensing of equipment, and other
services, in certain areas until more needy areas
or populations are better served. Attaching re-
strictions on the numbers of health profession-
als employed in a region or by a particular health
establishment, for example, could conflict with
the Article XVI.2(d) prohibitions of limits on the
number of natural persons “that may be employed
in a particular service sector or that a service sup-
plier may employ.”

The certificates of needs system also requires
government approval to “acquire prescribed
health technology.” Such a requirement arguably
violates X V1.2 (c) by limiting the “total number of

35 “U. S. Schedule of Commitments under the General
Agreement on Trade in Services, with explanatory
materials,” United States International Trade Commission,
May 1997. p. 69.

service operations or the total quantity of service
output” especially for specialized, technology-de-
pendent services such as diagnostic imaging.
Article XVI.2 (e) prohibits “restrictions on
or requirements for certain types of legal entity
or joint venture for the supply of a service.” This
would prevent, for example, a requirement that a
foreign physician must enter into a joint venture
with a local physician or local community-based
clinic to enter the market. It could also create
problems for policies that seek to limit the growth
of the for-profit sector, while encouraging a great-
er role by the public or not-for-profit sector (which
are specific forms of “legal entity”). The exercise
of this type of discretion, while not required, is
clearly authorised by the national health legisla-
tion. Moreover, the disproportionate growth of

the private for-profit sector, which commands a

GATS National Treatment
rules create a host of
regulatory issues and
problems for South Africa
the health care sector

large share of health resources while serving only
a small segment of the South African population,
is recognised as a distortion within the existing
health care system.

These are not merely technical inconsistencies.
A foreign-owned medical services provider could
defeat the purpose of the South Africa’s health
legislation by establishing a clinic in an already
well-served neighbourhood or market niche, as
well as by hiring doctors, nurses and other medi-
cal personnel away from higher-priority regions
or health services. South African governments,

at all levels, could not use the most important
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policy levers, which are contained or authorized
in the current law, to curb such practices without
violating the country’s GATS market access com-

mitments.

5.4 National treatment:
GATS article XVII

The second major GATS rule applying to expressly
listed sectors is Article X VII, national treatment.
It obliges governments to “accord to services and
services suppliers of any other Member, in respect
of all measures affecting the supply of services,
treatment no less favourable than that it accords
to its own like services and services suppliers.”®
This powerful rule applies to all sectors and sub-
sectors listed in a country’s schedule.

The application of national treatment to the
health services covered by South Africa’s specific
commitments creates a host of regulatory issues

and problems.

5.4.1 Local control and decision-making

In most countries, there is a strong tradition of
local accountability and control in the delivery
of health services. Such policies cut against the
grain of the national treatment rule. For exam-
ple, requirements that a majority of senior man-
agement or boards of directors of private health
clinics come from the local community or district
would discriminate against foreigners, violating
national treatment. Similarly, requiring that a
foreign health provider form a partnership with
a local, community-based organisation in order
to provide health services would also violate na-

tional treatment.

5.4.2 Local training and technology transfer
Requirements that foreign health service providers

transfer technology or train locals are also GATS

36 GATS Article XVII, National treatment.

national treatment violations. The GATS sched-
uling guidelines make clear that such measures
must be listed as non-conforming limitations or
eliminated.3” There are no limitations protecting
such non-conforming measures in South Africa’s
schedule. This means, for example, that if the
government or a local authority chose to nego-
tiate with a foreign service provider, condition-
ing its entry into the market on a commitment to
transfer health technology or to train locals, the
enforcement or implementation of such commit-
ments could be contested as GATS-inconsistent.

5.4.3 Subsidies

Most trade treaties, including the General Agree-
ment on Tariffs and Trade (GATT) and the North
American Free Trade Agreement (NAFTA), ex-
clude subsidies from the national treatment ob-
ligation.38 The GATS national treatment rule,
however, applies fully to subsidies. There is a sur-
prisingly low level of awareness among govern-
ment officials that the GATS non-discrimination
rules apply to public spending programmes.

The GATS national treatment rule entails that,
in covered sectors, government subsidies, prefer-
ential loans, or loan guarantees that are available
only to South African service suppliers, or exclu-
sively to community-owned or controlled entities

would be exposed to challenge.

37 “Technology transfer requirements, e.g. skilled foreign
employees required to provide training to locals.” are

listed as an example of “some of the most common forms
of national treatment restrictions.” See “Revision of
Scheduling Guidelines, Note by the Secretariat,” World
Trade Organization, Committee on Specific Commitments,
March s, 1999, p. 10.

38 By covering subsidies the GATS negotiators departed
from the usual approach under other international trade
agreements. The NAFTA and the GATT 1994 rules on
goods, for example, both exempt subsidies from national
treatment. NAFTA’s services chapter does not apply to
subsidies and grants (NAFTA Article 1201.2d) and NAFTA’s
investment rules specifically exclude subsidies and grants
from national treatment and most-favoured nation (NAFTA
Article 1108.7).
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One of the major hurdles confronting the
South African health care system is the loss of
skilled health professionals to the private sector
where earnings and career opportunities are gen-
erally superior. Public incentives or subsidies to
retain or attract health professionals to public or
not-for-profit clinics could discriminate against
foreign private clinic service suppliers, thereby
violating national treatment. Unlike many other
WTO member governments, South Africa does
not have a GATS limitation that protects its policy
flexibility with regard to subsidies.

5.4.4 Black economic empowerment

Black Economic Empowerment (BEE) is an affir-
mative action program identified by the African
National Congress government as a major vehicle
for addressing the economic injustices of apart-
heid.?* The Broad-Based Black Economic Empow-
erment Act of 2003 defines BEE as: “the economic
empowerment of all black people including wom-
en, workers, youth, people with disabilities and
people living in rural areas through diverse but
integrated socio-economic strategies that include,

but are not limited to:

(a) increasing the number of black people that
manage, own and control enterprises and pro-

ductive assets;

(b) facilitating ownership and management of en-

terprises and productive assets by communi-

39 “When the African National Congress (ANC) came to
power in South Africa in 1994, it identified black economic
empowerment as a major vehicle for addressing the
economic injustices of apartheid.

However, questions have been raised as to whether
the current process has not resulted in the enrichment
of an elite few rather than empowerment of the millions
who still remain excluded from participating in the
economy.” Republic of South Africa, “BEE: Ten Years
Down the Line, in “Doing Business in South Africa,”
http://www.southafrica.info/doing_business/trends/
empowerment/bee-10years.htm.

ties, workers, cooperatives and other collective

enterprises;
(c) human resource and skills development;

(d) achieving equitable representation in all oc-
cupational categories and levels in the work-

force;
(e) preferential procurement; and

(f) investment in enterprises that are owned or

managed by black people;*°

Obviously, the impetus of BEE is directly at
odds with the GATS national treatment rule.
As a matter of fundamental principle, govern-
ment measures favouring ownership by, trans-
fer of assets or technology to, and training for
black South Africans —indeed, any set of South
Africans — discriminate against foreigners. They
therefore violate the national treatment provi-
sion.

The BEE Act is applicable to all sectors of the
South African economy, including health. There
has, however, been little black economic empow-
erment in the health sector thus far. As an official
document notes, “BEE is made more difficult by
the concentration in the supply side and the fund-
ing side of the private sector.”* The private health
care sector has historically been white-controlled.
According to one source, “Black players hold only
about 0.5% of the private health-care industry,
which is estimated to be worth about Rioobn in
total.>

On July 11, 2005 the government unveiled a
draft charter for the health sector. The draft char-

ter lays out fairly ambitious targets for black own-

40 Republic of South Africa, BEE Act No 53 of 2003,
Definitions.

41 “The charter of the public and private health sectors
of the Republic of South Africa, Draft,” South African
Ministry of Health, July 2005.

42 “Equity Targets May scare off Foreign Health
Companies,” Business Day, Dec. 1, 2004.
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ership in the health sector, setting an immedi-
ate target of “at least 26% ownership or control
by black people,” rising to 35% by 2010 and 51% by
2014.%3 The draft charter also mandates “putting
in place programmes that result in the broader
representation of black persons in the workplace.
It is the target at all levels in the chain that by 2010
the workplace will be 60% black across the value
chain and will comprise 50% women. Further, it is
the target that by 2014 the workplace will be 70%
black across the value chain and shall comprise
60% women."*#

The principles of Broad Based Black Economic
Empowerment “are applicable to all those firms
and/or individuals that conduct business or eco-
nomic activity in the health sector whether for
profit or otherwise.”s Enforcing BEE targets on
foreign service providers in the health sector
could violate the GATS national treatment rule.

One policy lever for enforcing BEE is, how-
ever, insulated from GATS challenge. Because
GATS Article XV excludes government procure-

ment from national treatment, affirmative action

43 “The charter of the public and private health sectors
of the Republic of South Africa, Draft,” South African
Ministry of Health, July 2005. paras. 3.4.1 to 3.4.3.

44 Ibid,, para. 3.2.11.
45 Ibid., para. 2.4.1.

related to access to government procurement re-
mains GATS-consistent. The draft charter states
that: “The eligibility of stakeholders that do not
implement the Charter for state contracts and
contracts with other parties to the Charter would
be reduced or precluded altogether depending on
the circumstances.™®

But many aspects of the charter — setting en-
forceable targets for black ownership or manage-
ment, requiring foreign service suppliers to train
locals as a condition for operating in the South
African market, or requiring foreign investors
to devote a “fixed proportion of their annual in-
come on social responsibility projects” —are all
problematic from a GATS national treatment per-
spective in covered health services sectors. BEE
policies could also run afoul of GATS Article
XVI. For example, the requirement that at least
26% of health services investments be owned or
controlled by black South Africans is effectively a
limit of 74% on foreign ownership, and therefore

a violation of the market access rule.

46 Ibid., para. 3.5.2
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6 Options to resolve GATS conflicts

The National Health Act and the government’s
health policy currently violates South Africa’s
1994 GATS commitments in numerous ways. As
demonstrated, the “certificates of need” system
directly conflicts with GATS Article XVI. More
generally, GATS prohibitions against limiting the
numbers or activities of private sector service pro-
viders interfere with public policies that aim to
allocate health resources more equitably and “to
promote equity of access to health care services
among all South Africans, between urban and
rural areas, between rich and poor people, and
between the public and private sectors.”™” Oth-
er health planning initiatives, such as those de-
signed to increase local decision-making and con-
trol, technology transfer, and affirmative action
programmes, contradict the national treatment
rights granted to foreign service providers under
GATS Article X VII. Furthermore, if negotiations
already underway (under GATS Article VI.4) to
develop new restrictions on non-discriminatory
government regulation are concluded, South Af-
rica’s commitments covering health services will
prove to be even more regressive and problem-
atic.

Given the urgency of South Africa’s public

47 Department of Health, Republic of South Africa, “White
Paper for the Transformation of the Health System in South
Africa,” April 1997, Chapter 3, available at www.doh.gov.za/
docs/index.html.

health challenges and the pressing need to trans-
form its current highly inequitable health system,
it would be a travesty if South Africa’s policy ini-
tiatives were halted or reversed in order to con-
form to the GATS. Moreover, South Africa’s su-
preme law, the constitution, not only mandates
the protection of health as a human right; it stipu-
lates that this and other constitutional responsi-
bilities of the state may not lawfully be fettered by
any other law or agreement.48

Accordingly, the most reasonable and consti-
tutionally valid means to resolve the conflict is
to bring South Africa’s GATS commitments into
conformity with the country’s health policy initia-
tives. There are several possible options to bring

the GATS commitments into line.

6.1 The “wait-and-see” approach

The first option is to implement the National
Health Act and other health policy initiatives as
planned and deal with any potential GATS issues

48 Cf. “[Recognizing] generally, that the powers and
functions, roles and responsibilities of the national,
provincial and local spheres of government and of the
legislature, the executive and the judiciary are as set out

in the Constitution and that such powers and functions,
roles and responsibilities may not lawfully be fettered or
restricted by any other law, agreement or transaction;” Para.
6., “The charter of the public and private health sectors

of the Republic of South Africa, Draft,” South African
Ministry of Health, July 2005.

The GATS and South Africa’s National Health Act: A Cautionary Tale

35



approaches for resolving the

South Africa’s much-needed

36

or litigation if or when they arise.

For diplomatic reasons, most governments
may hesitate to bring such a challenge to the WTO
dispute settlement system, fearing the interna-
tional controversy that would likely result. Under
the NAFTA investment chapter, most bilateral in-
vestment treaties, and the planned U.S.-Southern
African Customs Union Free Trade Agreement,
investors can bring disputes directly to investor-
state arbitration. The WTO dispute settlement
system differs in that it is strictly a government-

to-government process.

There are several

conflict so as to maintain

health initiatives

Certain foreign governments, even if they are
eager to promote the interests of their own health
service corporations in South Africa, may also be
reluctant to throw the spotlight on their own po-
tentially GATS-inconsistent health policies. For
example, the U.S. Congress is currently debating
the extension of a recently expired 18-month ban
on the opening of specialty hospitals. Congress
put the ban in place because of lawmakers’ con-
cerns that specialty hospitals were cherry-picking
the most profitable services and harming public
and not-for-profit full-service hospitals that were
left to provide more costly services.*® If U.S. offi-

cials brought a case against South Africa’s certifi-

49 See David Armstrong, “A Surgeon Earns Riches, Enmity
By Plucking Profitable Patients: Specialty Hospitals Go
Public, Sparking Ire in Rapid City; Older Facility Faces
Losses, Clash Over Anonymous Letter,” The Wall Street
Journal, August 2, 2005; Page A1.

cates of need policies, it would risk raising the ire
of U.S. lawmakers about potential WTO interfer-
ence with their own policy prerogatives.5® Trade
officials from other WTO member countries may
also be reluctant to draw attention to their own
country’s vulnerabilities.

There are, however, serious pitfalls with the
wait-and-see approach. Diplomatic concerns did
not prevent the U.S. government from cham-
pioning the highly unpopular cause of global
drug companies in their aggressive campaign to
overturn provisions in the South African Medi-
cines Act of 1997, which were designed to lower
the costs of pharmaceuticals urgently needed to
treat citizens with HIV-AIDS.>' The U.S. admin-
istration threatened South Africa with trade and
economic sanctions if it did not withdraw the
initiative to provide cheaper generic versions of
patented drugs. Only public outrage in South Af-
rica and abroad forced the global pharmaceutical
manufacturers to withdraw their legal challenge
to the legislation and for the U.S. government to

downplay its threat to bring trade action against

50 The ban is arguably shielded from successful GATS
challenge by the U.S. limitation for “needs-based
quantitative limits” referred to in section 5.2 of this paper.

51 The Medicines Act provides for the possibility of
“compulsory licensing” and “parallel importing” to reduce
the costs of drugs. Compulsory licenses are granted

by governments to permit licensees to use patented
intellectual property upon payment of royalties to the
patent holder. By introducing competition, compulsory
licenses dramatically lower the costs of drugs. Parallel
importing involves purchasing drugs from a third

party in another country, rather than directly from the
manufacturer, to take advantage of lower prices. Both
practices are permitted under the WTO TRIPS agreement,
subject to certain restrictions. Due to continuing political
pressure on South Africa from global pharmaceutical
companies and their home governments, the regulations
giving effect to these flexibilities remain stalled.
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South Africa.>*

While it might appear hypocritical for the U.S.
to attack South African health policies (such as
the certificates of need) that are similar to regu-
lations its own states and Congress apply domes-
tically, such double-standards are not unusual
in trade litigation. U.S. trade negotiators were
shrewd enough to insulate their domestic health
needs tests against GATS challenge, while South
African negotiators did not.

In the event of a dispute, the South African
government could also turn to the general excep-
tions clause, GATS Article X1V, to attempt to de-
fend challenged measures. To successfully invoke
this exception, the South African government
would have to demonstrate, among other things,
that no alternative GATS-consistent or less GATS-
inconsistent measure was reasonably available to
it to achieve its health policy objectives.>® Dis-

pute panels, which unlike national governments

52 In February 1998, a group of 39 pharmaceutical
companies took the government of South Africa to court
over its Medicines and Related Substances Act. The

main issue was Amendment 15(c) which would allow
TRIPS-compliant compulsory licensing and parallel
imports of medicines in South Africa. On April 19,

2001, the pharmaceuticals companies, under intense
international pressure, dropped their case. For further
information on this dispute and ongoing U.S. pressure,
see the web sites of the Consumer Project on Technology,
http://www.cptech.org/ip/health/sa, the Treatment Action
Campaign www.tac.org.za, and the AIDS Law Project at
http://www.alp.org.za . See also Robert Weissman, “AIDS
and Developing Countries: Facilitating Access to Essential
Medicines, Foreign Policy in Focus, Volume 6, Number 6,
February 2001.

53 To successfully invoke this exception, defendant
governments bear the burden of demonstrating that

a challenged measure is aimed at one of the specific
legitimate objectives listed in Article XIV, that it satisfies
the qualifying language of the specific exception invoked,
and that it meets the conditions in the introductory
chapeau of Article XIV that the measure is neither
“arbitrary or unjustifiable discrimination” nor a “disguised
restriction on trade in services.” GATT and WTO panels
and the Appellate Body have been strict in their approach
to the applicability of general exceptions. For a discussion
of these three elements in relation to GATT XX see Jon R.
Johnson, International Trade Law, (Concord, Ontario, 1998)
pp. 66 ff.

need not be concerned with real-world costs or
messy political realities, can almost always find a
less trade restrictive measure that is theoretically
available to achieve the desired policy goal. For
this reason alone, it would be a risky gamble for
South Africa to rely on this exception.

Finally, most W TO member governments have
not made as extensive commitments in health
services as South Africa has. These governments

could therefore be more easily persuaded to act

There are serious pitfalls
with the ‘wait-and-see’
approach

on behalf of their multinational service corpora-
tions, without fear of domestic policy repercus-
sions. Even the threat of WTO litigation could be
used to apply pressure on South Africa and to dis-
tort its health policy in favour of foreign commer-
cial interests. Sooner or later, because of the stark
inconsistency between the NHA and the GATS,

disputes are almost certain to arise.

6.2 Withdraw South Africa’s GATS
health commitments

A second option is for South Africa to withdraw
its 1994 GATS commitments covering health
services. The GATS provides a means for gov-
ernments to withdraw previously-made commit-
ments, as long as they are prepared to compensate
other governments whose service suppliers are al-
legedly adversely affected.>* South Africa would

be required to negotiate increased GATS cover-

54 GATS Article XXI allows countries to modify or
withdraw a specific commitment after three years from the
time the initial commitment is made.
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Withdrawing South Africa’s

removes the GATS threat at
its source, but would require
negotiation with other WTO

age in other sectors to compensate affected WTO
member governments for their service suppliers’
lost “market access” in health services.

Under GATS Article XXI South Africa would
be required to:

+ notify the WTO prior to the intended granting
of monopoly rights;

+ consult with other member governments who
believe their service suppliers are affected;

and

+ negotiate with them to try to arrive at trade-

related compensatory adjustment.

GATS commitments
covering health services

members seeking trade
compensation

If no mutually-acceptable agreement is
reached, the matter could be referred to WTO
arbitration for resolution.

This procedure to modify GATS schedules
was invoked for the first time in July 2003 by
the European Union. The European Communi-
ties (EC) gave notice that it intended to modify
or withdraw GATS commitments. The changes
relate to the 1995 and 2004 enlargements of the

EC to include new member countries.>® A num-

55 The 1994 enlargement increased the EU from 12 to 15
members. On May 1, 2004, an additional 10 countries joined
the EU, and it now consists of 25 members.

ber of governments, including the United States,
requested negotiations with the EC with a view to
reaching agreement on any necessary compensa-
tory adjustment. These talks are still underway.

Withdrawing the GATS commitments has the
advantage that it removes the threat to the Na-
tional Health Act and other health measures at
its source. This approach has obvious drawbacks,
however. South Africa would be expected to make
new GATS commitments in other sectors. It is
difficult to estimate in advance how large these
commitments would have to be, or what other
important areas of policy flexibility might be af-
fected.

Nevertheless, this is a viable option to resolve
the immediate GATS threat to the National
Health Act and related health policies. If South
Africa decides to pursue this option, the sooner
it initiates the process the better. Awaiting the
conclusion of the Doha Round, where it faces
strong pressure to pledge additional GATS com-
mitments, would weaken its ability to negotiate
reasonable compensation.

Another consideration recommends this ap-
proach. While withdrawing the South African
commitments is a limited and technical response,
it has broader significance. It defies the logic of
progressive liberalization and, accordingly, would
likely be strongly resisted by GATS proponents
and beneficiaries. But if a major developing coun-
try such as South Africa were to give notice that
it intended to withdraw GATS commitments be-
cause of health and development policy concerns,
that move would send an important and salutary
message that the GATS approach to health ser-
vices is flawed and needs to be changed.

Such leadership is sorely needed to inspire
collective action by citizens and governments
in as many countries as possible to confront the
threats posed by the GATS to progressive health
policies.
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6.3 Confronting the inconsistency
between the GATS and progressive
health policy.

As already noted, South Africa’s health legislation
is not draconian or highly unusual in the policy
tools it employs. Similar measures are in wide-
spread use in the health sectors of both developed
and developing countries. The only exceptional
feature of the South African situation is the mag-
nitude and urgency of the health crises the coun-
try confronts. Therefore, the multiple conflicts
between the NHA and the GATS are not an in-
dictment of South African policy, but of the in-
trusive overreach of the trade agreement.

This dissonance suggests a final course of ac-
tion. South Africa, along with other countries in
the same situation, should address the more fun-
damental conflict between the commercialising
imperatives of the GATS and public policies to
ensure accessible and equitable health services as
a matter of human rights.

This is not just a matter, as sometimes por-
trayed, of an international treaty inevitably in-
fringing on domestic sovereignty. All internation-
al treaties affect domestic sovereignty. At issue are
the goals and effects of this specific treaty. Certain
international treaties enshrine the right to health
and universal access.5® Such treaties, though they
would also, in some sense, impinge on South Af-
rica and other countries’ sovereignty, reinforce,
rather than diminish, the goals of the domestic
legislation and South Africa’s constitutional pro-
tections of the right to health.

Nor should the health policy impacts of the

56 For example, Article 25.1 of the Universal Declaration
of Human Rights affirms that” Everyone has the right to a
standard of living adequate for the health of himself and
of his family including food, clothing, housing, medical
care and necessary social services. This right is further
elaborated in the International Covenant on Economic,
Social and Cultural Rights which recognizes “the right

of everyone to the enjoyment of the highest attainable
standard of physical and mental health.”

GATS be judged solely against the ability of gov-
ernments, if they are savvy and powerful enough,
to shield their policies from particular GATS pro-
visions or to limit their application through care-
ful scheduling. It is fair rather to evaluate these
impacts when, as is intended over time, its pro-
visions are fully applicable to the health sector.>”

The multiplicity and variety of threats posed by
the GATS to South African health policies aimed
at achieving access and equity illustrate deep,
structural flaws in the agreement— problems
that render it detrimental to a variety of public
service systems and to public interest regulation.
These problems stem directly from the text of the
GATS and its drafters’ fixation with commercial

export interests to the exclusion of all else.

Collective action is

fundamental threats the
GATS poses to progressive
health policies world-wide

This suggests that instead of the current ne-
gotiations to broaden and deepen GATS cov-
erage, there should be a thorough and detailed
assessment of the treaty’s defects from a health
policy and public interest perspective. Such an
assessment should lead to proposals for concrete

changes to remedy these flaws through joint in-

57 “The adequacy of an agreement such as the GATS should
not be tested against the capacity of members individually
to limit the applicability of its provisions. On the contrary,
one should assume that all of its provisions are fully
applicable and should check to what extent the provisions
can be adjusted to domestic regulatory concerns.” David
Luff, “Regulation of Health Services and International
Trade Law,” in Aaditya Mattoo and Pierre Sauvé, eds.
Domestic Regulation and Service Trade Liberalization,
World Bank/Oxford university Press, 2003, p. 191.
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ternational action involving health and other es-
sential services. In the meantime, the ongoing
negotiations to expand GATS coverage should be
shelved.

The treaty’s structural flaws must be addressed.
At a minimum, this would require that the GATS
be amended to effectively exclude mixed (public-
private) social service systems from the agree-
ment. GATS Article XVI (Market Access) should
also be changed so that it no longer constrains
the non-discriminatory exercise of regulatory
authority. The negotiations to extend GATS re-
strictions to other forms of non-discriminatory
regulation (under GATS Article VI.4) should be
abandoned.

Even with these fundamental changes, it is

highly questionable whether the GATS is an ap-

propriate agreement to regulate heath and other
essential services internationally. It has been too
irrevocably shaped by narrow, commercial inter-
ests.

Bringing South Africa’s GATS obligations into
line with its new national health legislation and
other health policy initiatives is therefore just the
first step in ensuring more democratic and pro-
gressive governance frameworks for human and
social development. If services are to be regulated
multilaterally, the GATS should eventually be re-
placed by a far more balanced set of international
rules that validates and augments public interest
regulation, universal health and social services,
environmental protection, and other public and

social goods.
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