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(Abstract
This paper examines the impact and potential consequences of the current negotiations between the Southern African Customs Union (SACU) and the United States (US) aimed at establishing a Free Trade Area (FTA). Given the lull in TRIPs Council negotiations at the WTO following the collapse of the Cancún Ministerial, there has been a marked escalation of bilateral activity, with the US displaying its intention to negotiate and sign FTAs on issues that may continue to remain outside the realm of the WTO for an indeterminable period of time (primarily relating to the Singapore issues). It is highly likely that the FTA negotiations will address a number of trade issues which may have a negative impact on the prospects of increasing access to essential medicines for southern Africans in need of such medicines. Bearing in mind the WTO’s General Council Decision of 30 August 2003 as well as the ambitious timetable and deadline set for the US-SACU negotiations (originally set for conclusion by December 2004), this paper examines what the potential impacts of these negotiations may be on public health in southern Africa, more particularly, in the SACU region.
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Appellate Body

ACP 



Africa, Caribbean and Pacific 
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ART
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People Living With HIV/AIDS
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Southern African Customs Union
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Southern African Development Community

SADCC
The Southern African Development Co-ordination Conference 
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SSA



Sub-Saharan Africa

TBT



Technical Barriers to Trade
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Trade, Development and Co-operation Agreement

TRIPs
The Agreement on Trade Related Aspects of Intellectual Property Rights

WHO



World Health Organisation

WTO 
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1
Introduction
The regional configuration of trading bodies in southern Africa is among the most complex on the globe. Southern African countries have a choice of at least three well established and functioning regional trading bodies to belong to. These are the Southern African Development Community (SADC),
 the Southern African Customs Union (SACU) and the Common Market for Eastern and Southern Africa (COMESA).
 Most countries in the region belong to at least two of these trading bodies with the exception of Swaziland which belongs to all three. 

[image: image1]
1.1
The Southern African Customs Union (SACU)
As the oldest customs union in the world 
 SACU’s membership comprises of Botswana, Lesotho, Namibia, South Africa and Swaziland. Its aim is to maintain the free interchange of goods between member countries. It provides for a common external tariff and common excise and sales duties, common rebates and refunds against third countries. All duties collected in the common customs area are paid to the Common Revenue Pool that is still dominated by South Africa, which also sets the CET unilaterally. The revenue is shared among members according to a revenue-sharing formula as described in the Agreement. South Africa is the custodian of this pool.
 The 1910 Agreement establishing the union was updated by the Agreement of 1969 and more recently by the Agreement of 2002 which is generally credited with having a more equitable formula. 
 There is also a Council of Ministers which comprises of one minister from each SACU member and which meets at least on a yearly basis to discuss matters related to the Agreement. There are also technical liaison committees, namely the Customs Technical Liaison Committee, the Trade and Industry Liaison committee and the Ad hoc Sub-Committee on Agriculture, which are scheduled to meet three times a year. With the ratification of the SACU agreement by South Africa, the 2002 Agreement came into effect on 15 July 2004 and a secretariat based in Windhoek, Namibia, has been established.
In view of the FTA negotiations taking place between SACU and the US, it is necessary to delve a little deeper into the history and operation of SACU.  The 1969 SACU Agreement was one that would always have had to be changed. At the time, South Africa was an undemocratic country with its entrenched system of apartheid and also in illegal control of Namibia. 
  Furthermore, the newly independent countries of Botswana, Lesotho and Swaziland were extremely poor, underdeveloped and almost completely dependent on the South African economy for both imports of manufactured goods and the few exports that existed. In addition, the institutions of the customs union were determined by and based in South Africa, such as the South African Board on Tariffs and Trade (SABTT). 
The future of SACU was significantly altered by the first successful democratic elections in South Africa in 1994. South Africa began to regard the SACU as important for the economic integration in the region. South Africa also acknowledged that the BLNS countries were important markets for its own exports, importing many of its manufactured products. South Africa was also interested in ensuring that it would be surrounded by politically stable and economically prosperous countries. It was perceived that a more equitable revenue formula would assist in improving the economic development of the BLNS countries. This was of special interest to Swaziland which derives a large portion of its income from the revenue pool. In addition, Botswana and Namibia were interested in setting a relatively low common external tariff. The goals of the 2002 SACU Agreement are: 

a) The facilitation of intra-regional trade,
b) The creation of effective, transparent and democratic institutions that ensure equitable trade benefits to all members,
c) The promotion of fair competition,
d) The substantial increase of investment options, 

e) The enhancement of economic development, diversification, industrialisation and   thus, competitiveness of member states,
f) The promotion of integration of members into the global economy,
g) The facilitation of equitable sharing of the revenues collected by the CRP, 
h) The facilitation of common development policies and strategies.
SACU is a comparatively insignificant  but a symbolically  important market for the United States, with key US exports into the SACU region being machinery, vehicles, aircraft, medical instruments, plastics, chemicals, cereals, pharmaceuticals, wood and paper products. “Total two way trade between the US and the SACU nations was approximately $7.3 billion in 2002.” 
 All five SACU states have benefited from the Africa Growth and Opportunities Act (AGOA). AGOA exports from SACU to the US increased by 64 percent in 2002 to $1.8 billion. In the same year, South African exports accounted for 77 per cent of total SACU AGOA exports to the US. The SACU countries are the largest suppliers of non-fuel AGOA products to the United States 
 There is a distinct likelihood that the motive behind the negotiations between the US and SACU, is to allow the US to conclude a FTA with the southern African region to counterbalance the existence of the de facto FTA that exists between southern African countries and the EU.

2
The HIV/AIDS situation and access to essential medication in the SACU countries
2.1
The HIV/AIDS prevalence rates of sub-Saharan countries with particular reference to SACU countries

The statistics on HIV/AIDS prevalence remain no less dire than they have been in recent years. The sub-Saharan African (SSA) region is by far the most affected by the global epidemic of HIV/AIDS with approximately 26.6 million people in the region estimated to be living with HIV/AIDS. There were 3.2 million new infections in 2003 and approximately 2.3 million people died of AIDS in the same year.
 Within sub-Saharan countries, southern African states are especially hard hit in terms of high country HIV/AIDS prevalence rates. Analysis of studies reveals that the HIV prevalence among pregnant women in Botswana and Swaziland stands at approximately 40 per cent and approximately 30 per cent in South Africa. South Africa also has the highest HIV/AIDS population in the world with 5.1 million infected adults and a prevalence rate amongst adults of 21.5 per cent.
 Swaziland for instance, has seen its HIV prevalence rate among sexually active adults
 escalate from a mere 4 per cent in 1992 to a staggering 38.8 per cent in 2004
 which is the same statistic as the HIV prevalence rate for pregnant women in Lesotho in 2002.

Figure 2:
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Figure 3 details the impact of HIV/AIDS on selected southern African countries:

Figure 3
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2.2
Existing and future plans for anti-retroviral treatment in SACU countries

There is no question as to the benefit of providing antiretroviral therapy to PLWHAs as a solution to vastly decrease the adverse effects of the pandemic. Aside from significantly improving the quality of life of many PLWHAs, ART drastically reduces the secondary effects of the pandemic including the proliferation of orphans and vulnerable children (OVCs), a less skilled workforce, lost productivity in the workplace while mitigating the harmful effects of a host of other social inequities. According to a WHO report, 
 data from Brazil indicates that the costs associated with providing access to ART to all Brazilians in need of such therapy amounted to US$ 1.8 billion from 1996 to 2002. However, the estimated costs of not treating its citizens would have cost the Brazilian government significantly more as the savings from the budget in merely hospital and ambulatory care services as a result of the treatment amounted to approximately US$ 2.2 billion alone without taking into account the numerous societal benefits of allowing teachers to continue teaching, farmers to keep producing food for their families and for saving employers from having to teach workers new skills to replace sick or dead colleagues, of not having to manage an escalating population of orphans and vulnerable children.

According to a recent report by the WHO,
 of the estimated six million people in developing countries and in countries “in transition” in immediate need of anti-retroviral medication, less than 400 000 people are actually receiving ARV therapy. In Africa, the position is even more dire, as only 1 per cent of PLWHAs in need to ARVs out of 4.1 million actually have access to treatment. 
Figure 4:
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In response to this situation, the WHO, UNAIDS and other coalition partners have devised a strategy to get three million people on ART by 2005. This ambitious goal has a few important dimensions to it. Firstly, the number of various ARV treatment regimes has been reduced from 35 different therapies to only four, which reduces some of the complexities involved in the process of providing ART. Furthermore, the prices of ARVs have been reduced through various international trade developments and lobbying efforts by intergovernmental and non-governmental organisations. The price of ARVs though, remains decidedly out of the reach of most developing countries that would have to implement ART programmes through a highly challenged health care infrastructure. One of the more substantial challenges which remains to be met includes the implementation of an AIDS Medicines and Diagnostic Service (AMDS), which is vital for improving access to quality medicines and diagnostics needed for ART. Another is to devise a uniform set of rules, standards and tools to track the progress and impact of ARV treatment programmes to ascertain how receptive patients are to their treatment regimes and also to monitor incidents of drug resistance.  Of these listed challenges and others, the one most affected by the US-SACU FTA is that of drug pricing. It is without doubt that the success or failure of public healthcare delivery systems depends largely on the prices of the pharmaceutical products that developing country governments and patients will have to pay to procure medication. 

Primarily as a result of competition from generic pharmaceutical companies as well as a well-orchestrated and managed public campaign by HIV/AIDS lobbyists, the prices of both brand name and generic ARVs have decreased drastically in the past four years as illustrated by the graph below.
Figure 5:
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But despite this decrease in prices, there has been no corresponding increase in the enrolment of PLWHAs in the SACU countries. This lack of enrolment can be partially attributed to the stigma of taking ARVs (which may mean having to disclose one’s HIV status and to face the potential discrimination associated with the pandemic). This is widely acknowledged by activists to be the primary reason why, despite the government of Botswana offering free ARVs through its public healthcare system, there have been such low enrolment figures for the past two years. Another major reason must surely be the inability of public healthcare systems to cope with the resources needed to successfully manage an ARV treatment programme on a country-wide scale. Some of the numerous challenges include the acquisition and maintenance of the necessary diagnostic medical equipment, the costs involved in regularly monitoring the immune systems and viral loads of patients and adequately trained medical and support staff to manage the programmes. The cost of ART alone also remains a challenge for SACU and sub-Saharan governments, many of whom already have overburdened health care systems. 
2.2.1
Botswana’s ARV programme
The government of Botswana was the first in Africa to acknowledge the multifaceted devastation that HIV/AIDS causes its population. With an annual per capita income of US$ 3 300, and a healthy federal reserve balance, Botswana was cited as the one country in Africa, if any, which would be able to provide ART through its public healthcare system. Citing statistics that HIV/AIDS was responsible for the life expectancy of the average citizen slipping from 72 years to 39 as a result of the pandemic,
 President Mogae announced in March 2001 that the government would commence with providing highly active anti-retroviral therapy (HAART) through the public health care system by December 2001.
  Enrolment numbers have been very low due to some of the problems cited above. Of the 300 000 HIV-infected people in the country, 110 000 were estimated to meet the criteria to qualify for treatment. The government aimed to enrol 19 000 people in the first year, but only 3 500 were actually enrolled. By October 2004, approximately 17 000 people were receiving antiretroviral treatment through the public health care system and an additional 7 000 privately.
 
2.2.2
Namibia’s ARV programme
In mid-2003, the Namibian government announced its intention to begin providing ARVs countrywide for all PLWHAs who would require it. According to news reports, the government's initial goal was to have ARVs available in at least one hospital in each of the country's 13 regions. The Minister of Health was reported as saying they hoped to put up to 25 000 people on treatment by the end of 2005.

Staff shortages and poor infrastructure remain major obstacles in Namibia too. The rollout of antiretroviral drugs (ARVs) began in July 2003 and by the end of September just over 150 people were receiving free treatment. According a newspaper report in June 2004, at least 2 000 people were now receiving ARVs from seven state run facilities across the country.
 
2.2.3
South Africa’s ARV programme
After massive local and international lobbying, the Minister of Health, Tshabalala-Msimang, announced in August 2003 that the country with the world’s largest population of PLWHAs would commence with the dispensing of ARVs through the public healthcare system. The rollout has been fairly slow with perhaps the scale of the task ahead being the primary reason for this. Despite the ambitious target of having 53 000 people on treatment by March 2005, by the end of September 2004, a senior government official confirmed that only approximately 11 200 people were receiving ART through the public health sector.
 Government invited companies in both the public and private sectors to tender for the supply of medication for the government treatment programme, According to a spokesperson within the department of Health, Sibani Mngadi, more than 40 companies expressed an interest in providing ARVs. The government recently short listed those that had placed tender bids
 but several months after the initial tenders were made, no final selections have been made. 
2.2.4
Lesotho’s ARV programme
The government of Lesotho has not as yet started to dispense ARVs through its public healthcare system despite an HIV/AIDS prevalence said to be approximately 31 per cent of the adult population, although estimates place the figure as high as 36 per cent. A three-year private project sponsored by pharmaceutical firm Bristol-Myers-Squibb to the tune of R 26 million, hopes to have some 1200 patients on treatment by 2007 although the sustainability of this programme is in doubt after the initial grant. According to the WHO “three by five” campaign, there should be some 28 000 PLWHAs on treatment by 2005, although the prospects of this goal being achieved appear highly unlikely. 
 According to the WHO, some 1 000 people countrywide are on ART compared to the approximately 53 000 people who will be requiring such treatment by the end of 2005. 

2.2.5
Swaziland’s ARV programme
The government of Swaziland has no widespread treatment programme in place at present although there are plans underway to begin one in the next few months. According to the 2004 Swazi budget speech
 the country has seen the establishment of additional VCT centres that assist in the distribution of ARVs and which have reached around 1 300 people to date. According to the “three by five campaign” a further 10 000 PLWHAs are scheduled to have access to the drugs by 2005 although whether this materialises is doubtful given that no SACU country has been able to reach a reasonable percentage of the target.  The WHO estimates that approximately 3 200 people are receiving ART out of an estimated 32 000 who will need such therapy by the end of 2005.

Large-scale employers in the various SACU countries (primarily restricted to companies in South Africa and also multinational mining companies operating in Botswana and Namibia) have begun workplace programmes to provide their employees with ARVs however, most often, this treatment is reserved only for the employees and not their family members. These initiatives, as important as they are, can only ever supplement government programmes which will have to provide the thrust of treatment through the public health care system.
3
The impact of intellectual property provisions in the US-SACU 

FTA on public health in SACU
3.1
An introduction to the US-SACU FTA

There has been a marked shift in the negotiation priorities and tactics of both the US and EU in recent years, most notably after the acrimonious and unsuccessful Seattle Ministerial meeting of 1999, with a significant increase in the interest of both the EU and US in negotiating and concluding regional and bilateral trade agreements thus making use of the WTO exceptions to its basic principles as found in Article XXIV of the GATT. And they extend beyond the traditional trade negotiating agenda —trade in goods and services— to cover the so-called “new generation” trade policy issues The US has either concluded or is in a process of initiating bilateral FTA negotiations with an array of countries including Singapore, Chile, Australia, Israel, Taiwan, South Korea, Jordan, Morocco, Thailand and Bahrain. These have been complemented by an expanding number of regional FTA arrangements, including the recently concluded pact between the US and the Central American Free Trade Agreement (CAFTA).

In a letter to Senator Robert Byrd in November 2002 
 US Trade Representative Robert Zoellick indicated that negotiations for a SACU-US FTA stem from intentions expressed in AGOA to initiate negotiations with interested beneficiary countries to serve as a catalyst for increasing free trade between the US and sub-Saharan Africa and for increasing private sector investment in the region. In particular, Mr Zoellick raises the following US objectives:
We plan to use our negotiations with the SACU countries to … address barriers in these countries to U.S. exports – including high tariffs on certain goods, overly restrictive licensing measures, inadequate protection of intellectual property rights, and restrictions the SACU governments impose that make it difficult for our services firms to do business in these markets. We also see the negotiations as an opportunity to advance U.S. objectives for the multilateral negotiations currently underway in the World Trade Organization (WTO).
The letter made it immediately obvious that the proposed FTA would place an ambitious range of trade topics on the negotiation agenda. Aside from goods and services, trade topics that were included range from trade in agriculture, rules of origin, intellectual property, investment, government procurement, trade remedies, labour standards, environmental standards and dispute settlement. This long list of topics comprises certain issues currently under discussion at the multilateral forum of the WTO, and others with an uncertain history within the realm of previous international trade agreements involving SACU countries. To the critics, the tight deadline was an indication that the primary motive of the US government was to enter into an FTA with SACU which would be its response to the FTA concluded between the EU and South Africa, otherwise referred to as the Trade, Development and Co-operation Agreement (TDCA) in 1999.  Furthermore, with Morocco being the only other African country to have concluded an FTA with the US,
 it is expected that the text of an FTA with SACU will be used as a blue print with which to engage other countries and regions in Africa.
3.2
Status of the negotiations and areas of divergence

The negotiators led by Xavier Carim for SACU and Florizer Liser for the USA, concluded the first round of talks in Pretoria, South Africa on 5 June 2003 by setting an extremely ambitious conclusion deadline of December 2004. After initial reports of good progress, during the sixth round of negotiations in Maseru, Lesotho in early May 2004, reports surfaced that the parties were further apart than observers realized and discussions detailing the need for a “fast-track” process to complete the negotiations on time, took place.
 After the cancellation of two rounds later in the year, the negotiations seemed in trouble. Carim, in late September 2004, conceded that there were still large differences between the two parties on a number of issues but expressed a hope that the parties would use the opportunity to clarify their mandates before meeting to “keep the process moving.”
 Recent indications are that a new round of negotiations is now being planned for December 2004 for that purpose.
The reasons for the stalled negotiations appear to be twofold: on the one hand, there are procedural difficulties between the parties, with the SACU negotiators eager to sign a preliminary agreement on goods while leaving the door open for conclusion of an agreement on the more contentious topics at a later stage, while the US negotiators insist that their mandate does not allow for such an approach.
3.3
How Intellectual Property Provisions could impact on public health in SACU
The intentions of Ambassador Zoellick with regards to intellectual property and public health issues made it clear that the US would attempt to seek concessions from the SACU countries on the bilateral level which were not possible given the multilateral level developments at the WTO level including the 2001 Doha Declaration on TRIPs and Public Health as well as the General Council Decision of 30 August 2003 relating to the interpretation of Paragraph 6. The principle of bilateralism has with respect to intellectual property rights, enabled the US government to bypass multilateral commitments made in respect of intellectual property.
  In the letter to the US Senate and Congress, specific IP objectives announced  are:

Seek to establish standards that reflect a standard of protection similar to that found in U.S. law and that build on the foundations established in the WTO Agreement on Trade-Related Aspects of Intellectual Property (TRIPs Agreement) and other international intellectual property agreements, such as the World Intellectual Property Organization Copyright Treaty and Performances and Phonograms Treaty, and the Patent Cooperation Treaty.

-- Establish commitments for SACU countries to strengthen significantly their domestic enforcement procedures, such as by ensuring that government agencies may initiate criminal proceedings on their own initiative and seize suspected pirated and counterfeit goods, equipment used to make or transmit these goods, and documentary evidence. Seek to strengthen measures in SACU countries that provide for compensation of right holders for infringements of intellectual property rights and to provide for criminal penalties under the laws of SACU countries that are sufficient to have a deterrent effect on piracy and counterfeiting. 

The US, because of its influential pharmaceutical lobby, is interested in ensuring a vigorous level of protection for intellectual property rights (IPR) issues with SACU. The most pressing intellectual property (IP) matter amid various concerns over genetically modified organisms, geographical indications, traditional knowledge and benefit sharing is that of public health. Through the Decision on 30 August 2003, a legal pathway was created in terms of which developing countries without sufficient capacity to manufacture essential medicines domestically, would be able to import generic versions of the medicines. Not only is there a danger of this window of opportunity being closed by restrictive commitments undertaken at a bilateral level, but relevant portions of the Doha Declaration on TRIPs and Public Health of November 2001, which is similarly as important, as the Doha Declaration provides the basis for a permanent solution to be negotiated at the TRIPs Council, would also be made redundant. 
The US is particularly interested in ensuring that patent protection in SACU countries is rigorously enforced. The lack of strict enforcement of intellectual property rights was one of the issues which attracted considerable attention during the WTO’s Trade Policy Review (TPR) of the SACU states which was completed in 2003.
 Furthermore, Zoellick has made it clear that the US is seeking to establish IP standards similar to those found in domestic US law. Aside from strictly enforcing IPRs, there are a number of TRIPs plus provisions in particular which may be imposed on SACU governments by US negotiators. The recently concluded US-Morocco FTA for instance contains provisions which effectively prohibit the parallel importation of pharmaceuticals including essential medicines.

The inclusion of TRIPs plus provisions begs the question whether intellectual property issues, insofar as they pertain to public health concerns, should not be removed altogether from the proposed FTA negotiation agenda, or rather, that the provisions of TRIPs be incorporated into the negotiations agenda as a standard clause. On the basis of concerns raised during the FTAA negotiations
, some of the more damaging TRIPs plus provisions that may find their way into the text of a US-SACU FTA include:
i) A limitation on the circumstances under which compulsory licences on pharmaceuticals may be issued by individual SACU governments (which would be contrary to both the 30 August decision as well as the Doha Declaration on TRIPs and Public Health of November 2001).
ii)  An extension of the minimum period of patent protection to beyond the 20 year requirement contained in TRIPs which would delay the introduction of generic pharmaceuticals.
iii) A new responsibility given to drug regulatory authorities to consider the patent status of drugs before granting marketing authorisation to manufacturers of generics. This may be harmful to generic drug producers as drug regulatory authorities have no or very little experience of patents and may not have the necessary expertise to make decisions concerning patents.
iv) The limiting of data on pharmaceutical tests to drug-regulating authorities, which is potentially harmful because generic companies traditionally rely on test data to prove the efficacy and safety of their products and being denied this information is likely to produce another hurdle to the introduction of generics. 

v) The potential restriction of parallel importation to limited geographical configurations which would prevent the SACU countries from sourcing generics from the cheapest global supplier.

One SACU country in particular, Lesotho, stands to lose additional exemptions granted to it by Paragraph 7 of the Doha Declaration on TRIPs and Public Health of not having to strictly comply with the provisions of TRIPs until 2016, should a more restrictive agreement be concluded with the US by its fellow BLNS countries. Paragraph 7 exempts LDCs from having to enforce the patent of a pharmaceutical company, thereby removing one of the significant barriers to sourcing cheap generics.

The US-Morocco FTA serves as further confirmation of the role that TRIPs in bilateral negotiations and the hindrance they could provide by restricting developing countries from importing generics and actually goes further than the CAFTA TRIPs plus restrictions. While the draft text of CAFTA contained a provision stating that all countries involved will not derogate from their rights and obligations in terms of the TRIPs Agreement 
 there is no such provision in the text of the US-Morocco FTA. Instead there is an exchange of letters between the US and Moroccan governments pertaining to Chapter 15 of the Agreement, the intellectual property section, declaring that:

The implementation of the provisions of Chapter 15 of this Agreement does not affect the ability of either party to take necessary measures to protect public health by promoting access to medicines for all. This will concern in particular, cases such as HIV/AIDS, tuberculosis, malaria and other epidemics as well as circumstances of extreme urgency or national emergency.

In the event the provisions of Chapter 15 violate an amendment that has entered into force with respect to the Parties of the WTO Agreement on the …TRIPs Agreement, the Parties agree to immediate cooperative consultations in order to adapt Chapter 15 of the Agreement as appropriate in light of the amendment to the TRIPs Agreement.
What the purpose behind not including such language in the text of the US-Morocco FTA or the motives behind the letters and the legal enforceability of these letters as read with the provisions of Chapter 15 is unclear, but it is highly puzzling why, if there was an intention to avoid an ambiguity, the intention of the parties was not clearly spelt out in the text of Chapter 15. Article 15.10 of the Agreement also adds a three-year period of marketing exclusivity on clinical information pertaining to pharmaceutical products which could be another obstacle to the quicker introduction of generics. Furthermore, Article 15.4 of the Agreement contains a provision similar to one found in the CAFTA which precludes the approval of medicines such as would permit marketing during the term of the patent. Again, this may prevent the effective use of the patent.

The proposed US-SACU FTA has the potential to undermine some positive developments within South Africa such as a recent ruling by the South African Competition Commission concerning regulatory impacts on the price of essential medicines. 

4
Other provisions in the US-SACU FTA which may impact on public health in the SACU region

4.1 Provisions on trade in services

Ambassador Zoellick’s letter lists some of the goals for the role of services in the proposed FTA to include the following:

Pursue disciplines to address discriminatory and other barriers to trade in the SACU countries’ services markets. Pursue an ambitious approach to market access, including enhanced access for U.S. services firms to telecommunications and any other appropriate services sectors in SACU markets
Although healthcare is not specifically mentioned Zoellick’s letter, given the high likelihood of further trade liberalisation in the field of services, it is vital that SACU governments act prudently on services provisions to ensure that FTA provisions are not to the detriment of their wider socio-economic objectives and obligations. South Africa for instance has an unambiguous right to health enshrined in its Constitution,
 which has been enforced by a Constitutional Court case confirming the government’s obligation to utilise its finite resources to provide the best healthcare to its citizens as possible.

It is possible that FTA service provisions would render a range of provisions in South African legislation unlawful. Such provisions increase access to health care services, by ensuring that unfair discrimination on the basis of health status is prohibited and by ensuring that medical scheme beneficiaries are guaranteed a minimum package of care, regardless of financial contribution.

4.2
Investment provisions
The US is seeking to obtain a guarantee from the SACU government that investors from the US would receive the same favourable treatment as investors from other countries both within and outside of the SACU countries’ jurisdiction. Investment provisions in other FTAs recently concluded by the US have entrenched a dispute settlement mechanism in FTA provisions which allow US investors in foreign jurisdictions to sue governments directly.  It is important to ensure that investment provisions including the right of investors to sue governments directly are not used as a tool to prevent SACU governments from maintaining flexibility and ultimately the discretion to determine where to source their essential medication for public health programmes from generic or research-based pharmaceutical companies.

4.3
Government procurement provisions
Ambassador Zoellick has also indicated his interest in creating rules to ensure that procedures and practices dealing with the governmental procurement of US goods are fair and transparent for US suppliers. Rules on government procurement have proven to be one of the less contentious Singapore issues at the WTO and transparency in government procurement is not vigorously opposed by developing countries. It is accepted that transparency is likely to be advantageous for the consumer However, the provisions on the topic in the United States- Central America Free Trade Area (US-CAFTA) are an illustration of how far-reaching the consequences of an agreement on government procurement can be. Those provisions demand the fair and timely notification of purchases, effective bid review procedures and criminalise bribery in government procurement under both Central American and US laws. As with investment, caution should be taken to preserve the discretion of SACU governments to procure essential medicines from the cheapest source and not to have procurement options curtailed.
5
Conclusion

Although this paper is primarily focused on the public health concerns within SACU and the possible impact of intellectual property provisions in the proposed FTA, it should be remembered that the proposed FTA is multi-sectoral and that the very definition of an FTA would mean that there will have to be concessions in certain areas in exchange for the benefit of increased market access for SACU producers which is usually the primary concern of developing countries. It is unlikely whether the proposed FTA is likely to benefit SACU exporters in terms of granting them market access which they do not already have under the AGOA, whose operation has been extended until 2015.
 The proposed FTA is more likely to benefit SACU consumers because of US businesses gaining preferential access to SACU which is the biggest export region for the US in sub-Saharan Africa with more than $3.3 billion in exports in 2001. 

Although consumers generally stand to profit from the increased competition between local producers and foreign importers which should result in decreased product prices, the intellectual property provisions of the proposed FTA are an area of worrying regression. Developments at the multilateral level both in 2001 and in the last year suggest that it would be decidedly imprudent to be cornered into a bilateral agreement which contains less favourable provisions on essential medicines that the multilateral security provided by the Doha Declaration on TRIPs and Public Health together with the 30 August 2003 Decision of the General Council which purports to have cleared up the debate as to the operation of Paragraph 6 of the TRIPs and Public Health debate. The idea situation as mooted by activists since early 2003 would be to exclude intellectual property and public health provisions altogether from the trading agenda
 

The inclusion of TRIPs plus provisions in the text of the US-Morocco FTA and then the attempt to water down the effect of the provisions by an exchange of letters affirming that in the event of a conflict, the provisions of TRIPs apply is confusing and deserving of the criticism it has received.  Most of the intellectual property provisions contained in the texts of both CAFTA and Morocco FTAs are not only TRIPs plus, but also, are directly copied from domestic US law and in some cases, represent patent and trade mark policies that have not even yet been approved by Congress. Provisions found in IP chapters of previously negotiated FTAs are not meant to supplement or act in advancement of the progress made at a multilateral level, but rather, to curtail or restrict these flexibilities. In the words of Frederick Abbott:

The provisions relating to patents and regulatory approvals in recently concluded FTAs….are intended to restrict the flexibilities inherent in the TRIPs Agreement, Doha Declaration and Decision on the Implementation of Paragraph 6. They are designed to prevent registration and marketing approval of generic versions of medicines…by establishing data exclusivity rules far and beyond anything contemplated by Article 39.3 of the TRIPs Agreement. They appear designed to negate the effective use of compulsory licensing by blocking the marketing of their party medicines during the term of patents…This is contrary to the letter and spirit of Paragraph 4 of the Doha Declaration. 

Indeed, some would argue that the Decision of 30 August was not even necessary given that a reading of Paragraph 4 of the Doha Declaration seems to provide all necessary justification needed for governments to act decisively in procuring essential medicines. 
 As also mentioned above, the several complexities hindering the eventual procurement of treatment go beyond the issue of patented and generic pharmaceuticals. The challenges and complexities around the healthcare infrastructure, the building of sufficient professional capacity and the regulation and distribution of medication are formidable and will ultimately determine whether ambitious treatment initiatives undertaken by the likes of the WHO, UNAIDS, Doctors Without Borders among others, and of course, the various SACU governments, will ultimately prove to be successful.

The other point of caution for southern African countries is that SACU and various regional configurations are currently involved in both bilateral and regional negotiations with other countries and regions.  SACU for instance is also currently involved in FTA negotiations with the European Free Trade Area (EFTA) countries
  while SADC recently launched EPA negotiations with the EU.
 The possibility of TRIPs plus provisions making their way into the provisions of these future FTAs in a possibly milder form are very real and SACU countries should be well aware of the potential pitfalls.
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� These being the Southern African Development Community (SADC) whose membership comprises of Angola, Botswana, Democratic Republic of Congo (DRC), Lesotho, Malawi, Mauritius, Moçambique, Namibia, South Africa, Swaziland, United Republic of Tanzania, Zambia and Zimbabwe.


� Currently COMESA has 20 member states. These are Angola, Burundi, Comoros, Djibouti, Democratic Republic of Congo (DRC), Egypt, Eritrea, Ethiopia, Kenya, Madagascar, Malawi, Mauritius, Rwanda, Seychelles, Swaziland, Sudan, Uganda, Zambia and Zimbabwe


� The predecessor of the SACU was established in 1889 by the Cape of Good Hope and Orange Free State. In 1910, SACU was formally established with the passing of the South Africa Constitution of 1910. A 1969 Agreement was recently replaced by a 2002 SACU Agreement which was signed on 21 October 2002 and came into effect on 15 July 2004 with the accession of all the member countries. 


� Refer to � HYPERLINK "http://www.dfa.gov.za/foreign/Multilateral/africa/sacu.htm" ��http://www.dfa.gov.za/foreign/Multilateral/africa/sacu.htm�.


�  According to the new SACU Agreement, all revenue accrued by individual SACU states is to be divided into three categories namely, a customs pool, an excise pool and a development component. The customs component will be divided according to each country’s share of total intra-SACU trade; the excise component will be divided on the basis of Gross Domestic Product (GDP) and the development component will be fixed at 15% of the total excise pool and distributed amongst all SACU members according to the inverse of each country’s GDP.


� Refer to the celebrated International Court of Justice (ICJ) advisory opinion of 21 June 1971 on the legality of South Africa’s continued presence in Namibia (then still South West Africa) online:


   � HYPERLINK "http://www.icj-cij.org/icjwww/idecisions/isummaries/inamsummary710621.htm" ��http://www.icj-cij.org/icjwww/idecisions/isummaries/inamsummary710621.htm�





� Refer to the USTR website online:


� HYPERLINK "http://www.ustr.gov/Document_Library/Fact_Sheets/2003/Free_Trade_with_Southern_Africa_Building_on_the_Success_of_AGOA.html" ��http://www.ustr.gov/Document_Library/Fact_Sheets/2003/Free_Trade_with_Southern_Africa_Building_on_the_Success_of_AGOA.html�


�  Refer to the Southern Africa Global Competitiveness Hub accessed online at:


� HYPERLINK "http://www.satradehub.org/TradeOpportunities/TradeAgreements/SACU_FTA.aspx?NavBarMenu2B=Item10" ��http://www.satradehub.org/TradeOpportunities/TradeAgreements/SACU_FTA.aspx?NavBarMenu2B=Item10�


� Although signatories to the Trade and Development Co-operation Agreement (TDCA) were only South Africa and the EU, the BLNS states, by virtue of being in a customs union with South Africa were affected by the provisions of the TDCA.


� See the UNAIDS annual report of 2003 online at:


� HYPERLINK "http://www.unaids.org/html/pub/publications/irc-pub06/jc943-epiupdate2003_en_pdf.htm" ��http://www.unaids.org/html/pub/publications/irc-  pub06/jc943-epiupdate2003_en_pdf.htm� 


� According to the UNAIDS 'Report on the Global HIV/AIDS Epidemic, July 2004’ available at:


 � HYPERLINK "http://www.unaids.org/bangkok2004/GAR2004_html/GAR2004_00_en.htm" ��http://www.unaids.org/bangkok2004/GAR2004_html/GAR2004_00_en.htm�


� The prescribed age group of a sexually active adult according to the UN criterion is a person between the ages of 15 to 49.


� Ibid, UNAIDS report of 2004.


� Refer to � HYPERLINK "http://www.who.int/mediacentre/factsheets/2003/fs274/en/print.html" ��http://www.who.int/mediacentre/factsheets/2003/fs274/en/print.html�.


� Ibid.





� USAID (2002) 'Life expectancy will drop worldwide due to AIDS', Press Release, July 8, online at: � HYPERLINK "http://www.usaid.gov/press/releases/2002/pr020708.html" ��www.usaid.gov/press/releases/2002/pr020708.html�





� IRIN HIV/AIDS Weekly (2001) 'Botswana: Diamond giant leads the way', June 8


� See the 25 October News update of the Norwegian Council for Africa  online at:


 � HYPERLINK "http://www.afrika.no/Detailed/6466.html" ��http://www.afrika.no/Detailed/6466.html�


�  For more information, refer to the newspaper report online at:


	  � HYPERLINK "http://allafrica.com/stories/200306110306.html" \t "_top" �http://allafrica.com/stories/200306110306.html�


� According to a report in the Namibian newspaper of June 24, 2004, available at:     � HYPERLINK "http://www.namibian.com.na/2004/June/national/044DBE7841.html" ��http://www.namibian.com.na/2004/June/national/044DBE7841.html�


� The number was confirmed by the Director for HIV/AIDS for the National Department of Health Dr Rose Malumba, on a local radio station (SAfm) on 8 November 2004.


� The short-listed companies are Abbot, Aspen Pharmacare, Boëhringer Ingelheim, Bristol Meyers Squibb, CiplaMedpro, Enaleni, GlaxoSmithKline, Merck Sharpe Dohme's South African subsidiary MSD, Pharma Marketing International and Thembalami, the joint venture between Adcock Ingram and Indian pharmaceutical giant Ranbaxy according to the Business Day newspaper edition of 2 August 2004 online at: 


� HYPERLINK "http://allafrica.com/stories/200408020149.html" ��http://allafrica.com/stories/200408020149.html�


�  Information on the government of Lesotho’s government ARV programme, can be found online at:


� HYPERLINK "http://www.plusnews.org/AIDSreport.asp?ReportID=3359&SelectRegion=Southern_Africa&SelectCountry=LESOTHO" ��http://www.plusnews.org/AIDSreport.asp?ReportID=3359&SelectRegion=Southern_Africa&SelectCountry=LESOTHO�


� See the Lesotho summary of the WHO country profile for treatment for HIV/AIDS at � HYPERLINK "http://www.who.int/3by5/en/Lesotho.pdf" ��http://www.who.int/3by5/en/Lesotho.pdf�


�  Refer to � HYPERLINK "http://www.gov.sz/home.asp?pid=4028" ��http://www.gov.sz/home.asp?pid=4028�





�  See the Swaziland summary of the WHO country profile for treatment for HIV/AIDS at: � HYPERLINK "http://www.who.int/3by5/en/Swaziland.pdf" ��http://www.who.int/3by5/en/Swaziland.pdf�





� US Trade Strategy after Cancun: Prospects and Implications for the SACU–US FTA, Peter Draper and Mills Soko, Working paper February 2004 � HYPERLINK "http://www.wits.ac.za/saiia/online.htm" ��http://www.wits.ac.za/saiia/online.htm�.


� An electronic copy of the letter is available at: 


   � HYPERLINK "http://www.mindfully.org/WTO/Africa-Zoellick-Trade4nov02.htm" ��http://www.mindfully.org/WTO/Africa-Zoellick-Trade4nov02.htm�





� The negotiations were completed on 2 March 2004.


�  Refer to a report entitled ‘US begins latest round of free trade talks with SACU less hopeful about year-end deal’ by Gary Yerkey, available at:


        � HYPERLINK "http://bilaterals.org/article.php3?id_article=510" ��http://bilaterals.org/article.php3?id_article=510�


   �  Article in the Business Day of 22 September 2004, available  at:


        � HYPERLINK "http://bilaterals.org/article.php3?id_article=799" ��http://bilaterals.org/article.php3?id_article=799�





� Jean- Frédérick Morin, ‘Le droit international de brevets: entre le multilatéralisme et le bilatéralisme américain’, Études internationals, Vol 34, No 3, December 2003, 537.


� Refer to the letter sent to Senate as mentioned above.


  �  Refer to WT/TPR/S/114 of 24 March 2003 , accessible online at


        � HYPERLINK "http://www.wto.org/english/tratop_e/tpr_e/s114-0_e.doc" ��http://www.wto.org/english/tratop_e/tpr_e/s114-0_e.doc�








� As raised in a ‘Doctors without borders’ documents available online at :


� HYPERLINK "http://www.doctorswithoutborders.org/publications/reports/2003/FTAA_Advocacy.pdf" ��http://www.doctorswithoutborders.org/publications/reports/2003/FTAA_Advocacy.pdf�


� It has been suggested by jurists like Abbott in a recent document available at � HYPERLINK "http://www.geneva.quno.info/pdf/OP14Abbottfinal.pdf" ��http://www.geneva.quno.info/pdf/OP14Abbottfinal.pdf� that such conflicting provisions serve to create legal ambiguity which does not in any way render access to generic medication any more likely.


� Ibid Abbott 2004.


� 11 Complainants including the Treatment Action Campaign (TAC) filed a complaint at the Competition Commission in September 2002 against GSK and BI for charging excessive prices for their patented ARVs. In a landmark decision in October 2003, the Commission found the two brand name pharmaceutical companies guilty of excessive pricing, denying a competitor access to an essential facility and engaging in an exclusionary act. Although the Commission had wanted to refer the matter to the Competition Tribunal, a settlement agreement was reached between the two brand name pharmaceutical companies in question and the complainants of the complaint which has implications for generic companies. A further confidential settlement agreement was reached with the Competition Commission which agreed not to refer the matter to the Tribunal.


� Relevant portions of Section 27 of the South African Constitution read as follows:�


”(1) Everyone has the right to have access to –


(a) health care services, including reproductive health care;


 (2) The state must take reasonable legislative and other measures, within its available resources, to achieve the progressive realisation of each of these rights.”


�  Minister of Health v Treatment Action Campaign (No 2) 2002 (5) SA 721 (CC).


� One such Act is the Medicines Schemes Act as discussed in the Treatment Action Campaign/Aids Law Project memorandum online at: 


� HYPERLINK "http://www.tac.org.za/newsletter/2004/ns20_02_2004.htm#SACU" ��http://www.tac.org.za/newsletter/2004/ns20_02_2004.htm#SACU�


� AGOA was initially intended to end on 2007, however the duration of its application was extended by President Bush in July 2004 to 2015. For further information of the non-reciprocal nature of AGOA, refer to � HYPERLINK "http://www.agoa.info/" ��http://www.agoa.info/�


�  SACU also received $2.8 billion of foreign Direct Investment in 2001 from the US. according to  the American Council for Trade in Services (ACTS) online at:


� HYPERLINK "http://acts-talks.com/jan_031.htm" ��http://acts-talks.com/jan_031.htm�


� In a letter written by several NGOs to President G W Bush available at   


 � HYPERLINK "http://www.cptech.org/ip/health/trade/sacu/ngos07022003.html" ��http://www.cptech.org/ip/health/trade/sacu/ngos07022003.html�





� Ibid Abbott 2004, page 12.


� Paragraph 4 reads as follows:


“We agree that the TRIPS Agreement does not and should not prevent members from taking measures to protect public health. Accordingly, while reiterating our commitment to the TRIPS Agreement, we affirm that the Agreement can and should be interpreted and implemented in a manner supportive of WTO members' right to protect public health and, in particular, to promote access to medicines for all. In this connection, we reaffirm the right of WTO members to use, to the full, the provisions in the TRIPS Agreement, which provide flexibility for this purpose “


   �  EFTA comprises of Switzerland, Norway, Iceland and Liechtenstein.


� On 8 July 2004, Angola, Botswana, Lesotho, Mozambique, Namibia, Swaziland and Tanzania launched their negotiations to establish a de facto FTA. South Africa, which concluded its own de facto FTA with the EU in 1999 (otherwise referred to as the Trade and Development co-operation Agreement) will follow the EU-SA EPA negotiations as an observer. For more information on the EPA negotiations, refer to the EPA Watch website at:


� HYPERLINK "http://www.epawatch.net/documents/doc160_1.doc" ��http://www.epawatch.net/documents/doc160_1.doc�


�  See for instance an online copy of a letter written to EFTA ministers by concerned NGOs and individuals over the possible inclusion of TRIPS plus provisions in the SACU-EFTA  FTA as found in other FTAs concluded between EFTA and Chile for instance. An online copy of the letter can be found at: � HYPERLINK "http://www.naturvern.no/art/.2004.11.10.1.glob.genm.poli" ��http://www.naturvern.no/art/.2004.11.10.1.glob.genm.poli�
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