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Introduction


It is clear from the diversity of disciplines and backgrounds at this conference that we all come to this topic of the right to health from very different perspectives.  And this got me thinking that our use of the phrase at this conference might mask quite different interpretations of what it means to talk about health as a right, because this is the case even for people in the legal profession.
Now for me as a South African lawyer, to talk of a right is to talk of a hard legal entitlement entrenched in law, but there are at least two other ways in which people talk of health as a right. The first is as a moral obligation deriving from religion or philosophy, which can influence behaviour but has no legal enforceability. A second sense is of the right to health as a binding standard in international human rights law. And in this sense, health is certainly a human right, but for many people it is not necessarily or even appropriately a civil or constitutional right. 
I am going to talk today to a third and related option, and that is of the right to health not simply as a norm, but as a binding and enforceable constitutional right.  This is the sense in which it has been entrenched in the South African bill of rights, and enforced in its courts. And I think that there is a lot of value in this experience for what it communicates about the nature of a justiciable right to health, and its consequences for health care governance.

Overview

So what I hope to do in my presentation is speak to some of these considerations in the following way. First, by locating the right in its constitutional context, second giving an overview of the Constitutional Court’s case-law on this topic, and finally drawing out some of the implications of the South African experience for what it means to entrench a right to health.

1) The Right to Health in the South African Constitution

Now I think it is important to understand the context in which the right to health is located. The South African Constitution protects health as part of a bundle of social and economic rights, including to food, water, social security, housing and education.  These rights reflect the Constitution’s commitment to transforming not only government, but also the poverty caused by Apartheid. We can see this in the Constitution’s strongest commitment, which is to create an open and democratic society based on equality, dignity and freedom.  Social and economic rights truly animate this commitment, since abject poverty makes lives of equality, dignity and freedom all but impossible. 
This linkage may seem to flow intuitively from the human rights promise of inherent dignity, equality and freedom for all.  Yet traditional rights discourse has numerous objections to the recognition and constitutional entrenchment of social and economic rights.

Arguments Opposing Socio-economic Rights

Many of these objections rely on the characterization of social and economic rights as positive, in contrast to civil and political rights, which are seen as negative. So the argument goes that positive rights can only be enjoyed if the state acts to provide them, whereas negative rights require simply that the state not interfere with people’s enjoyment of them. The argument continues that since positive rights require both resources and state action, legislatures and not courts should decide how to provide them.

This is because courts lack the competence to make budgetary allocations and social policy, which is what enforcing positive rights would require, and also because doing so would breach the appropriate separation of powers on which democratic function rests. 

And you will find true believers of these arguments in courts around the world, where judges often show an unqualified deference to health care policy on these grounds.
Resolution Of Arguments 

But the South African Constitutional Court rejected many of these arguments when it certified the Constitution into being, recognizing that all judicial review carries budgetary implications, that much of it makes social policy, and that enforcing social and economic rights was certainly not so different a task that it would breach the separation of powers. 

In doing so, the court was recognizing that many of the objections to socioeconomic rights based on the negative/positive distinction were inaccurate since all rights place both negative and positive obligations on states. This idea is reflected in the South African Bill of Rights which draws from international human rights law, and requires the state to “respect, protect, promote and fulfil all rights:” ‘Respect and protect’ are the state’s negative obligations not to allow itself or third parties to interfere with people’s enjoyment of their rights, and ‘protect and fulfil’ are the positive obligations to take steps to ensure that people can enjoy their rights. 

The challenge that remained for the court was how to enforce the state’s positive obligations, given that there was very little foreign case-law to guide it, and given that resources were limited and needs were so great. 

Section 27

The way that the courts set out to answer this question is partly guided by the way that the right is constructed in the constitution.  Section 27 requires the state to provide everyone with access to health care services, including reproductive health care. It also provides that no-one may be refused emergency medical treatment. The state’s positive obligation is defined in subsection 2, which requires the state to take reasonable legislative and other measures, within available resources, to achieve the progressive realization of the right. This limits the state’s positive obligation to what it can reasonably do over time given resource constraints.

2) The Interpretation of the Right to Health through the Cases

Guidance on how the state should fulfil this limited positive obligations, has emerged from the court’s three primary socioeconomic right cases. Soobramoney and the Treatment Action Campaign case dealt with the right to health, and the third, the Grootboom case dealt with housing.

Soobramoney v Minister of Health (1997)

For all this fanfare about a justiciable right, the first case on health that went to the Constitutional Court, seemed anything but a ringing endorsement of its power.  In the Soobramoney case, the court held that a provincial hospital’s denial of renal dialysis did not breach section 27. The court held that this right was not absolute, and could not sustain all claims to prolong life using limited resources, particularly given high levels of poverty. It found that in this case by rationing access to dialysis for people with chronic renal failure, the hospital had maximized the benefits of a limited resource. And given that difficult decisions about resource allocation and prioritization had to be made, the court indicated in an important statement that it would be slow to interfere with rational decisions taken in good faith by the responsible political organs and medical authorities.

Now this judgment doesn’t show unqualified deference to the state’s decision making on health, but rather indicates that judicial review is only triggered in the absence of rational and good faith decisions.  This is reflected in the Grootboom case which followed, where the court chose the test of reasonableness as the standard of the state’s compliance with its positive obligations.

Grootboom v Government of RSA (2000)
In interpreting these positive obligations, the court looked at the high levels of poverty in the country, and the strong commitment to equality, dignity and freedom in the Bill of Rights, and held that the state’s primary positive obligation was to provide the basic necessities of life for people lacking access to them.  The court then went on to identify the criteria for reasonable compliance with this obligation according to the wording of the limitations clause in section 27(2), which requires the state to take reasonable legislative and other measures, within available resources, to achieve the progressive realization of the right to health.

1. On the meaning of “Reasonable measures:” 

The court indicated that a primary requirement of reasonableness is that programs be comprehensive. They must deal with all needs, whether short, medium or long term, as well as crises that may arise. So excluding a significant segment of society from a program would be unreasonable, as would be a failure to attend to the most urgent and desperate needs. And the court really stressed this, that its not enough to meet most needs, but to ignore those who are most desperate, given the constitutional emphasis on inherent individual value and worth. 

The court indicated that reasonableness applies to all elements of governance, not only the content of programs, but also their manner of implementation. So for instance, the court stressed that programs should be balanced and flexible. It also stressed the necessity of coordinated government, and that national government bore the responsibility of ensuring sufficient laws and polices to fulfil these obligations.

2. Progressive Realization 

Progressive realization requires the state to take steps towards fully realizing socio-economic rights, and that it must move expeditiously and effectively in doing so. It must also examine hurdles to access, and where possible lower them over time. 

3. Resources

And of course the court recognized that resources were an important determinant of reasonableness, and that the state could not be required to do more than available resources permit. So resources would govern what the state was obliged to do, how quickly it could do it, and what measures it could use to achieve the result.

Now this is a selective overview of the criteria for reasonableness in the decision. An important point I want to emphasize is that these criteria are binding and enforceable. So for instance, the requirement to move expeditiously and effectively in realizing rights is not simply a policy directive but a legally binding obligation, as we will see in discussing the TAC decision. 

National AIDS Policy as Manifest Unreasonableness

Now there could not be have been a more appropriate application of the reasonableness test than to South Africa’s AIDS policies, which for many years have been anything but reasonable. President Mbeki has publicly embraced denialist views, which not only dispute that HIV causes AIDS, but view antiretroviral drugs as fatally toxic. The state has persistently refused or delayed ARV programs, including to prevent mother to child transmission of HIV, despite annual infections in around 80 000 infants, and a free supply of Nevirapine, an antiretroviral effective in preventing paediatric transmission.

In 2000, the state agreed to set up a two-year pilot program. But a year later, not all sites had been set up, and the state was also blocking access to the drug in the public sector.

Minister of Health v Treatment Action Campaign (2002)
So, in 2001, civil society actors sued the government, arguing that these delays and restrictions breached a range of rights, including health care.  The constitutional court agreed. Given the urgent and desperate needs at stake, it found that the state’s policy was rigid and inflexible, causing needless loss of life of children born to mostly indigent mothers dependent on the state for health care. 

The court’s response to this violation was to order the government to “devise and implement within available resources a comprehensive programme on mother-to-child transmission of HIV.” Government was also ordered without delay to remove the restrictions on Nevirapine and make it available in public hospitals and clinics outside test sites.

This case was a stunning display of the power of an enforceable right to health, and illustrates at least some of the broader implications of a constitutionalized right.

3) Impact of a Constitutionalized Right to Health 

I am going to speak to some of these in the final part of my presentation, particularly the right’s potential impact on democratic accountability and equitable health care, as well as its implications for other constitutional democracies.

a) Accountability for Equitable Health Care Policy

The clearest benefit of a constitutionalized right is that it entrenches a binding and enforceable obligation to provide equitable health care. The South African right obliges the state to comprehensively provide health care for all, with an emphasis on the poor, and upon meeting especially urgent and desperate needs. 

The impact of this obligation is to remove the imperative for equity from political goodwill alone, and to guard against a utilitarian system that maximizes health care benefits for the wealthy at the expense of the weakest and poorest.

Now many of you will know about the situation in the United States, which despite having the highest per capita health care expenditure in the world, provides no form of health insurance to over 43 million people. This is roughly the size of the entire population of South Africa, and these people located in the wealthiest nation on earth, lack any legal or political means to challenge the status quo.

I think that this gives a robust illustration of the dangers of not making comprehensive health care an obligation, and also shows why democratic accountability alone is an imperfect guarantee of equitable health care. This is because poor people and minorities often lack the economic, social and political clout to influence policy or to ensure a change of government through the electoral process in the face of persistent neglect. What a constitutionalized right does is provide an unambiguous legal mechanism with which to challenge government policy, and this gives tremendous power to the powerless to ensure that their health care needs are met.

This was certainly the case for the poor and pregnant women and infants for whom the TAC order worked almost like a prescription for better health care, which is a sentiment expressed in the cartoon attached, which ran in a South African newspaper around that time.  The TAC decision not only served to provide a critical health service for mothers infected with HIV and their infants, it also ensured greater government accountability where extensive protest and advocacy had failed to do so.

Now an entrenched right to health care is by no means a sine qua non for equitable health care, and this is illustrated in Canada, which without having a constitutionalized right, has a system of universal health care. Where an entrenched right reveals its power is where political benevolence fails, and where democratic governance becomes uncompromisingly resistant to advocacy and protest. This is where civil society or affected individuals can step in and obtain a remedial order for appropriate action. And we see this in the TAC decision, where the right was a very effective mechanism against an intransigent government cleaving to irrational AIDS policies.

A constitutional right could also act prophylactically, in that the state may voluntarily comply with constitutional standards for equitable health care. It also requires the state to justify its health care decision making in an open forum, and this is itself a powerful entitlement. 

So an entrenched right could clearly provide stronger protection against unaccountable government than political mechanisms alone. But there are two important additional points to consider on the power of an entrenched right: The first is that many of these outcomes that I have discussed could also be realized through the indirect protection of health, through other rights like equality or security of the person. But this relies on the willingness of courts to do so, and this protection might be more susceptible to political and legal erosion than a constitutionalized right.

The second is that the power of an entrenchment is contingent on an interplay of factors, including: 

1. The extent to which courts will give force and meaning to a right through their interpretation and enforcement of it, and 

2. The extent to which the right is embedded socially, by which I mean the extent to which there is a social claiming of the right in bringing cases, and a widespread social ownership of the right such that it becomes an integral part of a national culture. 

b) Implications for other constitutional democracies

The South African experience has implications for other constitutional democracies, especially given the increasingly trans-national nature of constitutionalism. South Africa’s approach poses a very strong challenge to the old legal paradigms which prevent widespread recognition of a justiciable right to health, and it does this in a number of ways: First, in the court’s willingness to recognize and enforce positive obligations. Second, it illustrates that enforcing a right to health does not make radical demands of judicial review that would challenge democratic function. And third, it shows that it is possible to define a realistic scope for the right, which balances scarce resources and dramatic needs, where health rights ground claims to reasonable government action rather making zero-sum claims on resources.

What is distinctive in South Africa is the way the courts have yoked this obligation so firmly to universal human rights, and especially equality, dignity and freedom. It implies that health is an implicit value in all constitutional democracies based on these rights, and all that precludes the indirect protection of health through these other rights is the judicial willingness to do so.

Conclusion

I want to close my paper with a great saying I came across, which says that “civilization advances when what was perceived as misfortune is perceived as injustice.” I think this is a very apt description of what an entrenched right to health care brings to vulnerable populations experiencing persistently inequitable health care. And that is to fundamentally change the equation from misfortune remedied by benevolence, to injustice remedied by obligation.
Thank you.
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